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calendar of Even 


Volume 2, Issue 1 


Great “high lonesome” music from one of 
West Virginia's oldest and best 
traditional bluegrass bands. 


Fall 2003 F 
EALL 2003 
wy September 
20 Black Mountain Biuegrass Boys ' 
7:30 p.m. 


October 

a A Night of Comedy with Margaret 
Baker and Glenn Singer 
7:30 p.m. 


Anight of inventive comedy by two seri- 
ously demented actors who write and 
perform their own work 


17-18 The Complete Works of Shakespeare, Abridged 
8p.m. 


This Pocahontas County Drama Workshop production 
zips through Shakespeare's entire repertoire with irrev- 
erent glee. 


26 Always ... Patsy Cline 
3 p.m. 


November 1 on 
8 Soup Kitchen 


7:30 p.m. 


Back by popular demand. this popul; 905pel trio sings music 
to sooth your soul! nn eaeata He 


14 


OPERA HOUSE -° NOTES - 


West Virginia Uni 
70 ne ‘a University Percussion Ensemble 


One of the most respected Percussion Nation will perform 
both school and evening performancos. ae es 


“Always... Patsy Cline” Brings a Legend to Life 


Soke een Siena Morgan Sturges as Patsy Cline 


the first note to the 


Tomlin, Lav- 

rson, Cath- 
erine O'Hara, Woody 
Allen, and a cha- 
meloid shapeshifter 


Philadelphia City Paper 


“I've always liked the 
us. I loved the 
clowns, although | 
couldn't help feeling 
sorry for the animals. 
So now I put on a real 
live wild animal act, 
only funnier,” 
Glenn Singer, aka 
4 Gleno Grande 


yuirer called 
urgaret “a very talented, ver 
utile actre 4 writer of wit 


ger is also well 


Glean § 


wn to regional audicaces for 
act featuring his 


hyper-inf alter e 
Gleno Grande.” He 
form er 15 yea 
every’ c nt except Antarctica 


r of time 


t is a bit hard fo 
word describes 


Glenn's 


describe, 
it best: funny! As one cnttic put 
it, "He brings such fun and origt 
the crowd can 


nality to his 


nothing hat scream in helphess 


laughter 


youwme 2, issue) 


“We sang the gospel in 
Nocthern Ireland ond in 


every corner of the 


Regebinc of Irelond. 
fren if people don't 
cosaect woth the 
eessoge, they con't 
woom te resist the 
hermones cad rhythm 
They re herd tor os to 
fos. That's why 


oe hen dning a.” 


feu Kitchen 1 Becky 


—— 


Poe? 
= 


Back by Popular Demand: The “High Lonesome” Sound of the 
Black Mountain Bluegrass Boys 


The Opera House welcomes 
back our homegrown heroes, 
the fabulous Black Mount 
Bluegrass Boys, fora concert 
‘on Saturday, Sept. 20. 


One of West Virginia's oldest 


traditional bluegrass bands, The 
Black Mountain Bluege 
started in Pocahontas County in 
1968, Current band members 
are Richard Hefner, Rick Car 
penter, Chris Nickell and Mike 
Smith. ‘They are well known for 
their “high lonesome” 


s Boys 


sound of 
original bluegrass in the tradition 
of Ralph Stanley, Bill Monroe 
and Jimmy Martin. 


Richard Hefner, banjo, vo- 
cals and comic relief, has won 
honors for his banjo expertise in 
Maryland, Virginia and West 
Virginia. His old-time harmonies 
are unnivaled 


Soup’s On! 


A Capella Trio Ladles Out Ample Portions of 


The members of Soup 
Kitchen are often amused when 
listeners describe them as “those 
people who sing with no music.” 
They sometimes take the 
opportunity to gently point out 
that they make music with built 
in string instruments, their vocal 


onde 


They are a human string trio 
that eight be compared to bass 
fiddle, colh 


thar the 


and viola, except 
up Kitchen 
nts tell stories, and the 


wresteca 


thythm and percuss 


are made 
of words "They will por their 
finely tuned instruments to work 
at 4 reton engagement at the 
Oper House on Nov, & 


Soup Kitchen, known 

by ae Will Panning, Bill 
Kanenons ant Rebecca 

he been around in 
smother Mace 1982, 
mrap Kitten 


Rick Carpenter has played 
with the band since he was 
about eight years old, joining the 
band on a regular basis in 1998, 
playing mandolin and adding 
lead and baritone vocals. He is 
also accomplished on electric 
bass, thythm guitar and banjo. 


Chris Nickell of Monroe 


Gospel Quartet, they wheedled a 
performance during a break at 
the first Friends of Old Time 
Music and Dance (FOOTMAD) 
Festival near Charleston, WV. 


Their a capella arrangements 
of old-time gospel songs 
brought down the house, and 
they've been at it ever since. 
They sing a variety of gospel 
tunes, thythm and blues 
favorites, and an original tune 
or two. 


Will Fanning is a native of 
Dublin, Ireland, who landed ia 
West Virginia in the early 1970s, 
His vocals range from bantone 
to tenor, and he whites some 


songs as well. He also plays bass 
snd guitar 


Aull Kimmons, orginally 
from Statesville, NC. is known 
to patrons of Voeal Week at the 
\uguota Heritage Workshops tn 


County adds outstanding 
rhythm and lead guitar. 
Mike Smith of Cabell County 
has been in the bluegrass main 
stream for the past 20 years, 
playing with a variety of bands, 
He drives the band with his un- 
rclenting bass rhythm and adds | 
the power behind this band. 


Welcome home, “Boys!” 


Fun and Harmony 


Elkins as the bass component of 
the Old Time Southem Gospel 
Harmonies class, which he 
teaches with Tracy Schwartz, 
Ginny Hawker and Kay Justice 
Rebecca Kimmons grew up 
in southem West Virginia 
listening to her grandmother: 
sing in the a capella style 
to fans of Maggie Hammons — 
Parker and Hazel Dickens. 
has shared elements of this 


= 
le 
Drama Workshop wvU Percussion bar? 
Production Cuts Will Perform Nov. 
Shakespeare Down The WVU Percussion Ensemble will 
to Size give two performances at the Opera 
The Pocahontas County Drama Workshop House on Friday, November 14. The 
will present The Complete Works of Shakes- group will give a school performance in 
peare (Abridged) on Friday and Saturday, Oct the afternoon and a public performance in 
17 and 18, at 8 p.m. at the Opera House. This the evening. ; 
irreverent romp through the Bard's entire the Percussion 
, Danie! Singer and Jesse Over the past 25 years, the 
ea was written by Adam Long, Di a Department at WVU has developed into 
wine one of the most respected in the nation, 
The production is directed by Scott Small, who has extensive Because of its commitment to excellence, 
background in theater and film and who recently appeared in its reputation has also spread worldwide, 
Drama Workshop productions of The Glass Menagerie and All Besides emphasis on the primary 
This and Moonlight. Actors for the production are the instruments, WVU percussion students 
Preternatural Players: Scott Small, Kris “Birdman” King and Alan also experience a wide spectrum of 
Comelius. opportunities through the World Music 
The Complete Works of Shakespeare (Abridged) is a mix of Center. They put on a great show. Don't 
prat-falls, puns, willful misreadings of names and dialogue, clunky 
female impersonations, clean-cut ribaldry and broad burlesque. i 
Ben Brantley of The New York Times said the play “embodies ; 
‘one of comedy’s most essential impulses: the adolescent urge to yy 
take a baseball bat to the culturally revered . . . At its giddiest, its 4 
tone recalled the fabled Bullwinkle cartoon shows.” { it 
Get involved with the Opera House! Volunteers are needed to serve on the board and to a e 
performances. Contact Rene White at 799-4035 or Lauren Bennett, 799-4009 if you'd like to elp out, | 
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PME PIPAL (OL P-) WloPerA PTA 


No beautifully written t 
of literature or peetry seems to expre 


and Mrs. Smith. The most beautiful and 


from quiet thoughts of the many years we were | 


have them with us. As a charter member, Mrs. Pri 
select the original motto of our club, “Better a 11 
kept than © great deal forgotten." This little sen 

i 
women. They were modest, never seeking the limelight, pez 
sistent in their efforts from the beginning to the end of © 


tesk to which they sét their hands. 


uals end as leaders of many musical programs throughout more 
« 


then forty years of active membership. : 


As we have been privileged to be numbered among their 


friends ard have been guests in their homes we know that 


finest traditions were well-kept with them and that their 


seny achievements will not be forgotten, 


lifets 


Now, as in th 


mes, they would want no fanfare. They would want 


sound no trumpets, ring no bells. The Book of 
record tells,# 


to * 


these o 


Kindle Thy flame in our 
warmed thereby. Cause Thy 14) 
others may see the wav. 
our wills keen and our 


need. 


death overcame death, and opened un’ 
lesting life, Thy Son our Lord. 


Kendall, George - 


Kineeras fa 


all, George - Captain, Counc 
pb Sm (or Kiniston), Ellis - 
1607 
A pias (or Laxon), William - Carpent 
John - Laborer, Carpenter 
Love), William - Tailor, 
Martin, John, (Senior), Captain, Coun 
Martin, John, (sundeny: Gentleman - 
lartin, George ~ Gentleman 3 
Miawinter, Erencis — Gentleman - died Augui 
Morish (or Morris), Edward - Gentleman, 
14, 1607 
Morton, Matthew - Sailor 
Mounslie, Thomas - Labore i 
Mouton, Thomas - Gentleman - die 


Mutton, Richard - Boy 
Peacock (or Peacocke, Pecock), Nathaniel - Boy 


Penington, Robert - Gentleman - died August 18, 1607 
Percy (or Percie, Percye), George - Master, Gentleman - 
Pickhouse (or Piggas), Drue - Gentleman - died August 1) 
Posing (or Pising), Edward - Carpenter 

Powell, Nathaniel - Gentleman - died March 22, 1622 
Profit, Jonas - Fisherman 

Ratcliffe (or Sicklemore), John - Captain, Councilor - died 
November 1609 < 
ad, James - Blacksmith, Soldier - died March 13, 1622. 
binson, John (or Jehu) - Gentleman - died December 1607 
ods (or Rodes, Roods), William - Laborer - died August 27, ° 
s, Thomas - Gentleman 
John - Gentleman 

5 t, Edward - Laborer - died August 1607 e 
Simons, Richard - Gentleman - died September 18, 1607 : 
Sket (or Scot), Nicholas - Drummer : 
Small, Robert - Carpenter 
Sue hes, William - Gentleman 
s 

S 


xy - died August 17, 1607 
September 19, : 


h (or Smyth), John - Captain, Councilor - di 1 
sbrough, Francis - Gentleman E ier) eo 
REO ie Gentleman 

udley (or St ie), Thomas - Gentl - di 

Tankard, William - Gentleman aman ies ee 
¥ r ae et a ced - Laborer 

; 9 tton (or ir 

died hoguet Fe rogue rtine), Kellam (or Kenelme) - Gentle 
Skill, Anas - Soldier a 
for Unger), William - Laborer : 


* lor Waler), John - Ge: — 

msiser, or Saher), Soba ntleman = died August 24, 1607 
ee. Thomas - Gentleman 
mike, William - Laborer 
Aeingon, William - Surgeon 


t Resident: 


The Firs’ it 
Those who yemained when the ships | 
the settlement ee! 


Adling (or adding) + Henry - Gentleman 

(or Alikock), Jeremy (or Jerome) 
August 14, 1607 

Archer, Gabriel - captain, Gentleman ~ 

Asbie, John - died August 6, 

Beast (or Best), Benjamin - 

Behothland (or Behethand, Beheland) , 


1628 
printo (or Brinton), Edward - Mason, Soldi 
Brookes, Edward - Gentleman - died April 7, 1 
Brookes, John - Gentleman 
Browne, Edward - Gentleman - died August 15, 
Brunfield, James - Boy “a 
: - Bo 
Bruster (or Brewster), William - Gentleman - di 
Capper, John 
Cassen (or Cawsen) George - Laborer - died De 
Cassen, Thomas - Laborer = 
pen William - Laborer 
ovill, Ustis (or Eustace) - Gentleman ~ i Jun 
Collier, Samuel - Boy - died 1622 oe ace : 
pao eae - Gentleman 
‘coper (or Cowper) Thomas - Barb 
Crofts, Richard - Gent Leman oF 
Dixon, Richard - Gentleman 
Dods, ponD - Laborer, Soldier 
Emry, omas - Carpenter - di 
Bene, Pari - Gentleman died Decenhanaiaa 
ower (or Flo’ 
Ford, Robert mg ol ~ Gentleman 50a on 
Prith, Richard - Gentl . 
Galthrope (or Halthrop, calth 
pee at itgne : rop) , Stephenig. Getto aaa 
ere lliam - Bricklayer 
ocanee ee Goulding), George - Laborer 
srold (or Gognoli), Anthony, (Cousin) ~ Gentienan = Ra 
couere ior Gosnoll), Anthony, (Cousin) Zi . 
r Gosnol n) Gen! 
Risgiat. 16, 1607 1), Bartholomew - Captain, pene 


Jacob enh enan 
. Thomas - , Preacher, G 
Johnson is - 8 » Gentleman - 
, Millian = Laborer) @eeaa 4, $807 


Loue (or Love) 
Martin, John, 
Martin, John 
Marcin, George 
Midwinter, 
Morish (or 
Digg thew - Sailor 
Morton, Matthew ~ i" A 
Mounsiie, Thomas - Laborer = co Sen 
Mouton, ee = ee > 
Mutton, Richaré ~ : 
Peacock (or Peacocke, pecock) ; Mt 
Penington, Robert - See ees aes rf 
Percy (or Percie, Percye), cont l 
Pickhouse (or Piggas), Drue - ee see 
ing (or Pising), Edward - bate = nae 
ll, Nathaniel - Gentleman - die rc) . 
Jonas - Fisherman 
fe (or Sicklemore), John - Captain, Counc: 
aber 1609 
James - Blacksmith, Soldier - died March 13, 1 
inson, John (or Jehu) - Gentleman - died December 
tor Rodes, Roods), William - Laborer - died Auc 
3s, Thomas - Gentleman 
rt, John - Gentleman 
Edward - Laborer - died August 1607 : 
ss, Richard - Gentleman - died September 18, 2607 
Skot (or Scot), Nicholas - Drummer 
Small, Robert - Carpenter 
Smethes, William - Gentleman 
Smith (or Smyth), John - Captain, Councilor - died dune 
Snarsbrough, Francis - Gentleman 
mson, John - Gentleman 
y (or Stoodie), Thomas - Gentleman - died At 1S 
ard, William - Gentleman a 
im (or Tauin), Henry - Laborer 
Throgeorton (or Throgmortine), Kellam (or Kenelme) — 
died August 26, 1607 2 
Todkili, Anas - Soldier 
ving = ioe Saot=) , William - Laborer 
r (or Waler), John - Gentleman - died . 
, George - Gentleman AugueG se 
“ebbe, Thomas ~- Gentleman 
white, William - Laborer 
Wilkinson, William - Surgeon 


ss. 


gh 
Loue (or 1 
Martin, John, (Senior), 
Martin, John, (Junior), Ger 
Martin, George - Gentleman 
Midwinter, Francis - Gentlem 
Morish (or Morris), Edward - 

ie h Sailor 
Morton, Matthew - AW} 
Mounslie, Thomas - Laborer - died 
Mouton, — Genbieeya - died Sept 
Mutton, Richard - Boy 
Peacock (or Peacocke, Pecock), Nathaniel 
Penington, Robert - Gentleman - died Augus' 
Percy (or Percie, Percye), George - Master, 
Pickhouse (or Piggas), Drue - Gentleman - 
Posing (or Pising), Edward - Carpenter 
Powell, Nathaniel - Gentleman - died March 22, 
Profit, Jonas - Fisherman , 
Ratcliffe (or Sicklemore), John - Captain, Councilo 

November 1609 - 
Read, James - Res se = peers 23 
Robinson, John (or Jehu) - Gentleman - ed Dec 
Rods (or Rodes, Roods), William - Laborer - died Au 
Sands, Thomas - Gentleman ' 
Short, John - Gentleman 
Short, Edward - Laborer - died August 1607 
Simons, Richard - Gentleman - died September 18, 1607 
aoe Scot), Nicholas - Drummer 

mall, Robert - Carpenter 
Smethes, William - Gentleman 
Smith (or Smyth), John - Captain, Councilor - died June 16: 
rebrough, Francis - Gentleman 
RveE Rr John - Gentleman 

ley (or Stoodie), T < Sean 
Tankard, Willise = PG kd Gentleman - died August 28, 
payin ‘or Tauin), Henry - Laborer 
Throgmort, 

died hoyus sb ace » Kellam (or Kenelme) - Gent 
roa + 1607 

sctete as - Sol 
Yager (or Unger), Willian ~ Labo: 
Waller (or Wal eDOres 
er), John - Gentleman - di 

MenkS® George - Gentleman ed August 24, 1607 — 
White, William - renseme” 
Wilkinson, William - Surgeon 


® © 


remai 
Those who masncettlemen 


Henry - Gentleman 


Adling (or Adding)» Be cay (OE Jexome) 


Alicock (or Alikock), 
1607 : 
el - Captain, 
Asbie, John - died August 6, 1607 

ast (or Best), Benjamin - 
Behothland (or Behethand, Beheland) , 


1628 : 
i - Soldier ? 

into (or Brinton) Edward - Mason, 80 of 

Brookes, Edward - Gentleman - died April 7, 1607 


Brookes, John - Gentleman - 
Browne, Edward - Gentleman - died August 15, 1607 
Brunfield, James - Boy 
Bruster (or Brewster), 
Capper, John ; 
See (or Cawsen), George - Laborer - died December 1 
Cassen, Thomas - Laborer 
Cassen, William - Laborer 4 : owe 
Clovill, Ustis (or Eustace) - Gentleman - died June 7, 1607 
Collier, Samuel - Boy - died 1622 
Cooke, Roger - Gentleman 
Cooper (or Cowper), Thomas - Barber 
Crofts, Richard - Gentleman 
Dixon, Richard - Gentleman 
Deds, John - Laborer, Soldier 
Emry, Thomas - Carpenter - died December 1607 
Fenton, Robert - Gentleman 
Flower (or Flowre), George - Gentleman - di 07 
Ford, Robert - Gentleman ed. August)? seta 
eri Richard - Gentleman 
aalthrope (or Halthrop, Calt ae 
August 15, 1607 p, Calthrop), Stephen - Gentleman - died 
Garret, William - Bricklayer 
Sein fen rating)» Seah ge 
or snoll), ; a 
qeuanuary 7, 1609 ), Anthony, (Cousin) - Gentleman - died 
pies ee re te pee (Cousin) - Gentleman 
Pen ey en 1 , Bartholomew - Captain, Councilor - 
er (or Gore), Thomas - G ; 
# ’ entleman - 
arrington, Edward - Gentleman - died auguae to eee as 
, 


William - Gentleman - died Augu: 


Herd, John - Brickl 
ayer 
Houlgrave, Nicholas - Gentleman 


Runt 
unt, Robert - Master, Preacher, Gentleman - died 


Sacob, Thomas - § SA RtEy 
Johnson, Wiltiane  geant - died September 4, 1607 before 16 


Darrell MeGraw 

office of the Attorney 
Capitol Building, Room 
Charleston, Wost Virgi= 


aware of, and concerned about offieial 
wre Taw and for the citizenry ix Pooshontas 


Dear ae have hoard that you 


ot 
iseonduct andoorrupt ion, ond ce 

oetty Please read this recent 

; lie mecting of the Poorhont 

2001, at the regular monthly pul 
Oa Mate authority, enter Jim Burks (Soil Comservatiom Service ae pote 
cats y Solid Waste toy Disposal Service, the county's omly private waste Valet’ 
and © Sete Chairman Bd Riley (Publis Service Commissiom appointee, = County 
a ive) why waa the Authority retaining attorney David SONS 0% Ge ee ae & 

eked tn a lawsuit in which the Authority ie defendant, im ‘ eat z 
Sood lawyer at mo cost through the State Beard of Risk? 


chairman Riley replied, "If yoy want me to anewor that question, we will 
have to go into executive session A, 


I have attended Solid Waste Authority meotings more reguiarly than most 
of the members, as & concerned member of the public, for many years. I was present 
that might, and I spoke up and said, “Although discussion of pending litigation was 
a permitted justification for em executive sessiom under an earlier version of the 
Sunshine Law, I believe it is mo lomger." - 


I aid not record who moved and who seconded the motion to go into exsoutive 
session, but no member there demurred, no discussion preceded the vote, and mo 
specific reason for the session was stated. 


After the public was readmitted to the meeting, mo further montion was made 
of the subject, and mo actiom apparently relevant to the issue was takon. 


m the 29th of June, I filed a request under the Freedom of Information Act 
(2 copy of whieh is enclosed) . A copy of the reply I received is also exclosed. 
Mz Riley's aeticm im oapricioualy and irrelevantly denying my requost was apparently 


his own, since no ennounced public met: of the Authority took betwee) 
request and his denial. “ = ik ce 7 


At le ot six distinct and wilful vio: 


‘aon committed here by Mr. Riley and/or the Me 
thom orrerious, 


lations of law appear to mo “to have 


mbexa of the Authority. I wou 
but they represent typioal conduct of this group. s! iis 


i Ko 4 
we pubdtoly pi ie noatutorily acceptable justifiontion for the executive session 


The exeoutive session wan itne 


Af iLlegal, since statutorily acceptable 


My statement had warned the anthor 


ity mombers that the 
ted sotion was , in my ppind y legality of their 
soveral ly disreganied thie taming ek cata law, The momders corporately 
oR PROS py Miolation of thetr obl effort to cheok the law, This 


Agation to uphold the law in their official 


cn tomy Le 
and 


2of 4 


proceadings Act appears to have been violated 


n Governmental 


bd bers + 
onspirnoy of the mem 
, the denial of my FOIA request by MF Riley appeare to be witho : 
uest seems to repre sotion 
yr. Rileys personal decision to deny this req an 


6 
beyond his authority- 


what to dO about it. He said that he 
that he did not know exactly 
re ae Prosecuting Attorney Walt Weiford, and would telephone mee 


date 
ly, end said that Mr. Weiford said that my eppropr: 
remedy Siragriiteel gh asking for the proceedings of the executive session. 


id, my greater 
Jeined that, although I would like to mow what was said, 

concern sez te aes the members of the Authority held accountable for Brg a 
4isregard of the law end of the public. Mr. Alkire said that he would speak . 
Weiford again. 


The next day, I think it was, Sherriff Alkire called back, and put me on 
« speskor-phone with Walt Weiford. I told him the story. 


After some rambling about executive sessions being upheld am court (I assumed 
be meant, executive sessions that appesared to viokate OGPA), he ended up saying that 
he did not feel justified in arresting anyone over it. 


On 24 July, I finally had time to speak to the State Police. I spoke 
to 4 Mr. Moore and a Mr. Barlow, at the Marlinton Detachment. They listened politely 
to the whole story. I showed them a summary of the portion of the Open Governmental 
Proceedings Act which dealt with executive sessions, with which they were not familisar. | 


By this time, I had read more of the OGP law, specifically Section 6—9a-8. 
Actin by reference is Standard Operating Procedure at the Pocahontas County Solid Wa 
Taste Authority. Every meeting opend with Chairman Riley's mambled statement 


" 
copy of the minutes [of the last meeting] has been sent to each of you [members| 

are there any additions or cote Silence follows, then <= 
‘he vote to approve. 


= - The Authority's bills and finanoial statement lie in the table at which 
apne ‘hority membera sit, end a sometimes lengthy period of silent contemplation 
‘dog “ wy the members, oconsionally punctuated by & question from Member Jim 

arks, in the next regular agenda item, followed by motion and vote to pay the bills. 
Although I have several times commented to 

Seaance the Authority that this prooed: 

‘ oe — eplirelinerder K,- eight the strong impress icy That the tovclvenent 
. n ow that it was actually against the law. 

‘ After 1 explained a1) this to 


eet any acti the State Polio 
tmt any action that th o, their response was to 
tolepemed ma that « Mey might take would be + 


say 
hrough Walt Weiford + 
pe evening to oa + Sargent Barlow 
Sh Mrs Weiforé and himself pa 33 rant he had set up an appointment for me 


1 Weitere thet 6 th 
Off tee sence} 4 wae cm the 26°) that T received a cal , 
ine the appolutaent dus to = eshedul ae pig. Mr. Weiford's 


. Accordingly, Waco must be 


Sites a8 matter of right or a8 a mater 


WHEREFORE, Waco Fespectfully moves the Court. 0 enter the Mtached 


Order granting Waco leave to intervene in the is setion and to file the 
ed pleading. 


Respectfully submitted, 


WACO OIL AND GAS COMPANY, INC., 


By counsel, 


Post Office Box 1386 
Charleston, WV 25325-1386 
(304) 347-1100 


CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA 


Plaintiff, 


ve 
Civil Action No.; 03-C-29 


SNOWSHOE MOUNTAIN, INC. ~ 
and SNOWSHOE WATER and 
_ SEWER, INC. 


Defendants, 


and 
- WACO OIL AND GAS COMPANY, INC., 
Intervener Plaintiff. 
CERTIFICATE OF SERVICE 


I, the undersigned, do hereby certify that the foregoing “Motion to Intervene of 
Waco Oil and Gas Company, Inc.” was served on this WA Tek day, of July, 2003, via regular 
U.S, Mail upon the appropriate parties and addressed as follows: 


Joseph A. Lazell, Esquire 

Office of Legal Services 

West Virginia Department of Environmental Protection 
1356 Hansford Street 

Charleston, West Virginia 25301 


Robert G. McLusky, Esquire 

Jackson Kelly PLLC 

P.O. Box 553 

Charleston, West Virginia 25322-0553 


ve 
Civil Action No.; 03-C-29 


SNOWSHOE MOUNTAIN, IN 
and SNOWSHOE WATER aut 


_ WACO OIL AND GAS COMPANY, INC., 
J Intervener Plaintiff. 


COMPLAINT OF INTERVENER WACO OIL AND GAS COMPANY. INC. 
INTRODUCTION 


1 This is an Intervener Action in a suit brought by the Plaintiff, Allya’G. 
Director, Division of Water and Waste Management, West Virginia Department of 
mental Protection (“WVDEP") against the Defendants, Snowshoe Mountain, Inc. 
Mountain”) and Snowshoe Water and Sewer, Inc. (“Snowshoe Water and Sewer”) 
of the West Virginia Water Pollution Control Act (“WPCA”), West Virginia Code 

through -28. For its common law claims which arise out of the Defendants’ violations 
the Intervener, Waco Oil and Gas Company, Inc., (“Waco”) seeks declaratory 
iunctive relief, compensatory damages, punitive damages and award of its costs, 


INTERVENING PARTY 
hs 2. ; The Intervener, Waco is a corporati 2 

‘West Virginia, Waco owns three tracts ae pai 
s County, West Virginia adjacent to Big Spring Fork of the Elk River. This a n 
| from Snowshoe’s discharge points, Representatives of Waits ats Ne fed 
i urposes. Further, the value of Waco’s property for Sahay 
ent is directly related to the Pristine quality of Big Spring Fork. 


JURISDICTION AND VENUE 


os Pursuant to West Virginia Code §51-2-2, the Court has jurisdiction over 


the subject matter of this Intervener Action and venue is proper in this Court pursuant to West 
Virginia Code §56-1-1 because the Plaintiff and the Defendants reside in this Circuit and Waco’s 
causes of action arose in this Circuit. 


GENERAL ALLEGATIONS 


4. West Virginia/National Pollution Discharge Elimination System 
V/NPDES”) Permit No. WV0023311 and WV/NPDES Permit No. WV0103110 were issued 
WVDEP to Snowshoe Mountain and/or Snowshoe Water and Sewer (hereinafter collectively 
owshoe”)!, Under these WV/NPDES Permits, Snowshoe discharges pollutants from the 
owshoe Mountain Resort Complex in Pocahontas County into an unnamed tributary of the 


The receiving steams to which Snowshoe discharges pollutants are 
yp Run is a 


=y 
nountain head water streams with special aesthetic and ecological value. Cup) 
cing trout stream. Big Spring Fork is also a trout stream. Both Cupp Run and Big 
ave been proposed for classification as Tier 2.5 waters, which are State Waters of 


in which no degradation should be allowed without conducting a socioeconomic 
cern 


Moin td Sn meee 

. Cesare i ining to these WV/NPDES Permits 

Sea ois apie i. Th, fer carpet of these WVINPDES Fermi, Snowshoe 
aes se noe have ceosntially become a single entity whieh wi 


Of the WV/NPDES Pernits 
+ OM August 14, 2002 Snowshoe 


(0 chiaure ‘proper. operation, and 
hoe was also required. under the 
Of the Orders proposed corrective 


e of its waste water (treatment systems. Snows! 
tt Orders to submit to DEP within 10 days of the entry 
an plans for achieving compliance. 


7 ms 


n On February 15-16, 2003, DEP conducted a Compliance inspection of 
Snowshoe's two waste water treatment plants (“WWTPs") operating under the WV/NPDES 
its. Numerous permit violations were noted, 


8. Snowshoe’s additional violations of its WV/NPDES Permits occurred only 
six months after Snowshoe entered into the Consent Orders. The effect of Snowshoe’s 


‘noncompliance is devastating to the receptive pristine mountain headwater trout streams. For 
example, Snowshoe discharged water from a spill from its chlorine contact chamber with a TRC 
‘concentration of 0.73 mg/l for at least 55 days into a tributary of Cupp Run. In addition, 
Snowshoe has deposited sludge into the stream bed of Big Spring Fork for 375 feet down stream 
: ‘its outfall, resulting in a proliferation of a species indicative of polluted waters. 


oh To date, Snowshoe has not conducted proper operation and maintenance 
.WWTPs. For example, Snowshoe failed to remove sludge from its WWTPs. It failed to 
its flow meters. It failed to report or correct substantial spills which occurred at the 
. These omissions placed the Big Spring Fork watershed in continuing jeopardy and 
condition of ongoing WV/NPDES permit violations by Snowshoe, 


10. Upon information and belief, Snowshoe has known for a considerable 
e that its WWTPs were not complying and would not comply with the terms and 
of the NPDES permits held by Snowshoe for these facilitiés. Upon informauion and 
! new that its operations would cause pollution. 


FIRST CAUSE OF ACTION 
NUISANCE 


: At: 


Waco ts i 
: Tepeats the allegations of Paragraphs 1-16 above, as 


if fully set forth 


i 12. Snowshoe's discharge of sewage and other 


pollutants into Cupp Run and 
Big Spring Fork are both a Public and a private nuisance to Waco, id 


13. Snowshoe is liable to Waco for damage caused by Snowshoe’s nuisances 4 
to Waco's recreational, esthetic, economic and property interests. 


SECOND CAUSE OF ACTION 
INTENTIONAL TORT 


14, Waco repeats the allegations of Paragraphs 1-13 above, as if fully set forth 


15. Upon information and belief, Snowshoe has known that, without taking 
‘steps to prevent pollution, its operations would cause pollution, and yet Snowshoe failed to take 
"such steps to prevent pollution from occurring. Snowshoe’s actions are willful, wanton, and 
“reckless, 
“< 16. Snowshoe is liable to Waco for the damage caused by its intentional be to 
yeereational, esthetic, economic and property interests. 
THIRD CAUSE OF ACTION 


NEGLIGENCE 


Waco repeats the allegations of Paragraphs 1-16 above, as if fully set forth 


shoe's failures to take reasonable care to prevent the discharge of 
; of Cupp Run and Big Spring Fork constitutes negligence. 


Jjable to Waco for damages caused by its negligence "© 


FOURTH CAUSE OF AC 
CTION 
WPCA VIOLATIONS 


5 20. ACO repeats the allegation: ‘ara y 
U Hegati 9 above forth 
Ww its the f! is of P graphs bt «oa if fully set & 
21. ‘aco incorporates y 
referenci EP’ i s rat = 
2 W. by ref ¢ DEP's complaint in thi iter, aa if fully 


22. Snowshoe is liable to Waco for an i damages 
a appropriate amount of 
violations of the WPCA. pir 


REQUESTS FOR RELIEF 


WHEREFORE, Waco respectfully requests that the Court grant the following 


1. Declare that Snowshoe had discharged and continues to discharge 
pollutants in excess of its WVINPDES Permit conditions and limitations. 


2 Order Snowshoe to cease operating its WWTPs in such a manner that will 
it in further discharges of pollutants in excess of its WV/NPDES Permit conditions and 


<5 Order such injunctive relief as the Court deems appropriate against 


shoe to abate Snowshoe’s nuisance and trespass actions. 


4. anne to Waco from Snowshoe, compensatory damages for losses 


ed to his recreational, esthetic, economic and property interests. 


as appropriate amount of punitive 


: Wi from , Snowshoe, 
Se Award to Waco seaina wane 


shoe’s willful, wanton and reckless misconduct in, disc! 
trout streams and the drinking water springs located on Waco’s property: 


“Award Waco its attomeys’ fees, costs, and expenses in this action. 


Award such further relief as this Court deems appropriate, 


_ JURY DEMAND 


Waco pagivests trial by jury for its causes of action and Claims for relief so triable. 


Respectfully submitted, ee 


Bowles Rice McDavid Graff & Léye PLLC 
Post Office Box 1386 

Charleston, WV 25325-1386 

(304) 347-1100 


Counsel for Plaintiff Intervener, Waco Oil and Gas 
Company, Inc. 


IN ’ 
OF POC. I 
T'HE CIRCUIT COURT I AHONTAS COUNTY, W EST VIRGINIA 


ALLYN G. TURNER, DIRE: 

or WATER AND WASTE 

Dena oF Eat oe 
onset ENVIRONMENTAL 


Plaintiff, 


v. 
Civil Action No.: 03-C-29 


SNOWSHOE MOUNTAIN, INC. | 
and SNOWSHOE WATER and 
SEWER, INC. 


Defendants, 

and 

WACO OIL AND GAS COMPANY, INC., 
Intervener Plaintiff. 


CERTIFICATE OF SERVICE 

I, the undersigned, do hereby certify that the foregoing “Complaint of Intervener 

_ Waco Oil and Gas Company, Inc.” was served on this_// is day of July, 2003, via regular 
USS. Mail upon the appropriate parties and addressed as follows: 


Joseph A. Lazell, Esquire 

Office of Legal Services : 
West Virginia Department of Environmental Protection 
1356 Hansford Street 

Charleston, West Virginia 25301 


Robert G. McLusky, Esquire 

Jackson Kelly PLLC 

P.O. Box 553 

Charleston, West Virginia 25322-0553 


IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA 


JLYN G. TURNER, DIRECTOR 

VISION OF WATER AND WASTE 
AGEMENT, WEST VIRGINIA 

PARTMENT OF ENVIRONMENTAL 


Civil Action No.; 03-C-29 
SNOWSHOE MOUNTAIN, INC. 


and SNOWSHOE WATER and 
SEWER, INC. 
PY Defendants. 
RDER 
ne. Gayot , 2003 the Court addressed the Motion to 


Intervene of Waco Oil and Gas Company, Inc. and heard argument of counsel. Upon good cause 


shown and for those reasons set forth more fully upon the record, it is ORDERED and 


‘ADJUDGED that Waco Oil and Gas Company, Inc. shall be granted leave to intervene and file 
lings on its own behalf. 

-The Clerk is direcied to enter this ORDER in and forthe date set for below and 
attested copy of this ORDER to counsel of record. 


aie 


ec 
a eee Ratt’ A 


Rot cr OTe ©. aie 
Cra SEL Ry | ste WME 
Awe OFC THe STonucg Hag 
snstet Ao SHerloO Qt Reporte 


jie. RPsrnesnrt, VT, Qcxoll eh 


- 


The Defendants Contended in their December 1, 
method whereby economic benefit is measured by dete: 


delay cost of Compliance is the only method, However, the Fourth Circuit in United States y, 
Smuithfield Foods, 191 F.3d 516 (4" Cir, 1999) Specifically recognized the Third Circuit's use of 
the “wrongful profits” measure of economic benefit United States v. Dean Dairy Products 
Company, Inc., 150 F.3d 259 (3™ Cir, 1998). In Dean Dairy, the Court stated that “it is 
_ Significant that neither the statute nor the case law supports the contention that the cost- 
avoidance method is the only permissible method of determining the amount a polluter had 
_ gained from violating the law. Dean Dairy, 150 F.3d at 266. Under the wrongful profits method, 
the violator’s economic benefit is calculated by determining what the violator would have Jost 
7 per year in revenues from a customer it would have had to drop in order to reduce production 
~ enough to comply with its permit. Dean Dairy, 150 F.3d at 262-67. 
» 


2003 letter that the “cose. 
mining the avoided and/or 


oes The Third Circuit in explaining its choice of the “wrongful profits” method 
explained that requiring a company to reduce the amount of pollution it creates to comply with 
its permit is not unreasonable. Id. Indeed, one commentator described the significance of the 


Dairy decision as follows: 
Dean Dairy 


i ision is mighty. Prior to the 
The significance of the Dean Dairy peat ean ee 
decision, companies like Dean Dairy were willing Lele 
action rather than install pollution control equipment ae " 
if they were caught, they calculated that the penalty ae 
insignificant, based on the delayed capital Seale ae - . 
when compared to the net increase in earnings Seine age 
by maintaining high production. In other wo ; pe 
in tive for Dean Dairy to install the pre-treatmen ? a ae 
en Now companies like Dean Dairy will realize 


i uld be 
choose not to install pollution control ay age yee ay = 
risking a multiple of the margin of profits ie ane 
E paicing high levels of production at cost Dy Aue 
ied with this potential penalty, no profit-m: 
would choose to take the risk. 


" 


Lynn N. Dodge, Economic Benefi 


> t in Environmental Civil Penal 
2,77 U, Det. Mercy L. Rev, $43, $52 Spri ties: Is BEN too 


ng, 2000, 


Accordingly, Waco submits that the Defendants’ financial information fequested 


e above-described discovery requests is relevant and the Count should have that information 


lable to it should the Court elect to use the “wrongful profits” method of determining the 


benefit the Defendants gained by their violations of the WYWPCA. 


Even if the Court decides to utilize the “cost avoidance” method advocated by the 
its, the financial information of the Defendants is still relevant. ‘The purpose of the 
_ CWA’s penalty provision is “deterrence with respect to both the violator’s future conduct 
(Specific deterrence) and the general population regulated by the Act (general deterrence)” 
Catskill Mountain Chapter of Trout Unlimited, Inc. v. City of New York, 244 F.Supp. 2d 41, 48 
(ND. N.Y. 2003). 


peu To attain the goal of deterrence, the penalty must have two components: (pcr 
must encompass the economic benefit of noncompliance to ensure that the violator does not 
profit from its violation of the law” and (2) it “must include a punitive component in the form of 
a sum in addition to economic benefit which accounts for the degree of seriousness and/or 
‘willfulness of the violation. Id. 


In other words, “the central purpose of CWA penalties is to deter the defendant, 


s from committing future violations.” Pine 
82 F. Supp. 2d 464, 472 (D. Md. 2000), vacated and remanded on other 


i — : 
268 F.3d 255 (4” Cir. 2001). “A damage award that is limited to economic wok 
fi no deterrent at all because the violator would be no worse off than if it had comp 


st place. Id. 
, In assessing the amount of the punitive 
fit which accounts for the degree of serious’ 


determine the econo! i Ity upon thi 
: mic impact of that pena! 
i , abroad spectrum of inancial information. ON 

C impact, courts consider f th For ample, 1 


_ Ass'n vy. iv 


i.e, the sum in addition to the 


component, : 
ness and/or willfulness of the 


; e violator, In evaluating 


on, 187 F.Supp. 24 426 (W.D, Pa. 2002), the Coun 


The Court concludes that in light of the finanei itis 

ncial tion of ALC, 
& penalty of $8,244,670.00 - - a doubling of the pe Same 
in this Case - - will not have an adverse impact on the company, 
We know, in particular, the Strength of ALC’s financial) position as 


reflected in ALC’s filings with the Securities & Exchange 
Commission. ALC’s 1999 10-K, the most recent presented at trial, 
States that the profits of ALC in 1998 and 1999 were $52 million 
and $37.2 million respectively. Trial transcript 2/8/2001, Doc. No, 
322, at 25; Plaintiff's Exhibit P-592. ALC’s 10-Q which was filed 
in November 3, 2000 also contains Positive projections for ALC’s 
future growth. Plaintiff's Exhibit P-1063. Indeed, we think it is 
important to note that ALC’s 10-K specifically references this 
lawsuit and states that “management does not believe the 
disposition [of this matter] is likely to have a material adverse 
a effect on the company’s financial condition or equity, although the 


resolution of any reporting period of one or more of these matters 
e could have a material adverse effect on the company’s results of 
“ operation for that period”. Plaintiff's Exhibit P-592 at 20. 


4 Allegheny Ludlum, 187 F.Supp. 2d at 441. 


Therefore, whether the Court elects to utilize the “wrongful profits” method or the 
“cost-avoidance” method for determining economic benefit, information penne to ea 
Defendants’ financial condition is relevant for the determination of the punitive component 0! 
the penalty in terms of its economic impact upon the Defendants. 


CONCLUSION 


Wherefore, for the ve, Wi uests that this 
reasons set forth above, Waco respectful 
ere! > y req 


= Defendants to adequately respond to Waco’s 
enter an Order which compels the po 

Ne 1d Document Requests Nos. 2, 3 and 4. A proposed Order is attach ed 
gatory No. 7 an 


Maser on *.S2 


Raion 
eis fv eaete 

INTERVENER PLAINTIFF, 

WACO OIL AND GAS COMPANY, INC., 


By counsel, 


Post Office Box 1386 
Charleston, WV 25325-1386 
(304) 347-1100 
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STATE OF 
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NOTICE OF VIOLATION 
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ave__Flowe Piet ute _1/20/0y Time _/ yd 
Pe Bx 10, Sevavshe wl 26207 


/ phone number JO OS 


is, an Inspection made of the above named operation by the undersigned, duly authorized agent of the 

;, at which the following described condition or practice exists, in violation of Chapter 

ee Section(s)__ #2 —— of the Code of West Virginia and/or Section(s) Y7--B. 2. «. 

Rules and Regulations promulgated thereunder in that you: 
fy 5: v0 imansdiod, Vobitratte,) to the WDdE, ry 

2 3 Za -692- 3074 An pill o he erdesta! 

A Psth Pads Shy TH Bins of Ht tae 

pursuant to Chapter, Article, Section(s) Ze-)-2) of the Code of West Virginia, you are hereby 

that you are in violation of the provisions of the Code of West Virginia as stated above. 
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Division of Environmental P 
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Whereas, an inspection made of the above named operation by the undersigned, duly authorized agent of the 
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United States 
sla N Department of Agriculture 
| ONRCS 
| - 
Conservation Servi 
78 High St. Room 301 * Phone: 304-286-7547 
WV 2650 FAX: 304-264-4639 


NEWS RELEA SE —__ Forlmmediate Release 


Poc: Peg Reese (304) 284-7547 Date: March 12, 2004 


ENVIRONMENTAL QUALITY INCENTIVES PROGRAM SIGN-UP 


Morgantown, March 12, 2004 —The Natural Resources Conservation Service (NRCS) is still 
accepting applications for the Environmental Quality Incentives Program (EQIP). The cut-off 
date for the current ranking period is March 26, 2004. 


The EQIP is a voluntary program for farmers who have serious problems involving soil, 
water, and other related natural resources. Under the program, the USDA Natural Resources 
Conservation Service (NRCS) offers contracts that provide cost sharing for installation of 
conservation practices. The cost-share rate for most conservation practices is about 50%, 
although the highest priority practices can be a maximum of 75%. 


Participants that qualify as a Limited Resource Farmer (LRF) may receive up to 90% cost 
sharing. A LRF is defined as a farmer who: (1) has a total household income at or below the 
poverty level for a family of four, and (2) has direct or indirect gross farm sales of not more than 
$100,000 in each of the previous two years. 


i i i iliti i ment 
Eligible tices include livestock watering facilities, filter strips, manure manager 
Oe eae livestock from streams and woodlands, and other conservation practices that 
reduce soil erosion and improve water quality. Contracts can be as long as 10 years. 


ents for up to 3 years ifa farmer 


The federal government also provides incentive paym' 8 or ate Conservationist 


agrees ific management practices, Lillian Woods, : 

said, eee nite a eine to perform a land management practice bs os 

not otherwise be initiated without financial assistance. P eee 
is “prescribed grazing. 


A farmer using prescribed 
i grazing lands to 

. The goal is to mi 

thy liversoor. soe 
i keep wn pasture longer Which reduces i ; 
oan aa: management plans that result in the bes 


FAX NO, 13042844838 


‘AL QUALITY INCENTIVES PROGRAM SIGN-UP - page 2 


environmental benefits, includi 
ing water quality, woodland protects 
__ also receive payment for applying lime and fertilizer at a a Sauolant wre sg! 


- In order to be cligible, landowners m: in li 
I c ble, ust be engaged in livestock or agricultural 
- production. Eligible land includes cropland, pasture, and forestland. Priority: wall be given to 
-- those applicants who will install conservation Practices that will result in the most benefit 
soil, water and other natural resources. ‘ “c 


“Tae 


Applications can be submitted throughout the year, however, applicati i 
March 26 will not be considered for funding until the nex elec pred 7 manera 
be held in 2004. All applications received before the ranking period cutoff date are evaluated end 
ranked according to local ranking criteria which is developed with input from Local Working 
Groups. The highest ranked applications are selected for funding with the dollars available. 


Local Working Groups are organized by West Virginia Conservation District boundaries. In 
West Virginia, the Conservation Districts are based on the major watershed boundaries in the 
state, Each Conservation District convened Local Working Group meetings to identify and 
prioritize their natural resource concerns. The Local Working Groups included representatives 
of the Natural Resources Conservation Service (NRCS), Farm Service Agency (FSA), 
Conservation Districts, State Conservation Agency, Cooperative Extension, Dept. of ‘Natural 
Resources, Dept. of Environmental Protection, US Fish and Wildlife, County officials, and other 


elected officials. 
IP sign-up information is on the internet on the NRCS West Virginia homepage at 
i ee assis tov or available from local NRCS, FSA or Conseraton District — In 
tion to the program application form, there is additional application in formation, a 
aa and Sh and specifics on West Virginia’s ranking process, including criteria used to 
evaluate applications. 
NRCS and FSA are co-located 
Jisted under the Federal Government in 


in USDA Service Centers. The telephone number is 
the blue pages of telephone directories. 
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programs and activities on 3 
real Capone or raral ce tratus, (Not all prohibiled pase? 
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isan, USDA, Director, Office of Civil Rights, Room 326 SF a Lopate 

ms nt Uma (0s) 120-598 (vee TDD) SDK spportanity prover aad MOYES 


Chaulosten, Wost Vighla 25225-1595 0 Wine oa es 


Tolephene (304)347- r 
Wwtbonlete con en tmees eemtlene 
July 11, 2003 

Esai) Address: 
Tinee @bowlestice com, 


Earl D. “Butch” Michael 
Circuit Clerk 

Pocahontas County Circuit Court 
 900-C 10" Avenue 
‘Marlinton, West Virginia 24954 


Re: Allyn G. Turner, et al. v. Snowshoe Mountain, Inc. et al. 
Civil Action No.: 03-C-29 ; 
in the Circuit Court tas County, West Virginia 


Enclosed for filing are one original of a “Motion to Intervene of Waco Oil and Gas 
mpany Inc.” and a “Complaint of Intervener Waco Oil and Gas Company Inc.” A proposed 
“Order” is also enclosed for Judge Rowe's review. oa 


of Thank you for your attention to this matter. If you have any questions, please do not 


Very truly yours, 


Gee PApkarz 


A. Lazell, Esquire (w/encl.) 
G. McLusky, Esquire (w/encl.) 


Civil Action No,: 03-C-29 


- SNC 
OWSHOE MOUNTAIN, INC 
and SNOWSHOE WATER and 
SEWER, INC. 


Defendants, 


_ WACO OIL AND GAS COMPANY, INC, 


Intervener Plaintiff. 


MOTION TO INTERVENE OF WACO OIL AND GAS COMPANY. INC. 


Waco Oil and Gas Company, Inc. (“Waco”), by counsel, hereby moves the Court 
for an Order authorizing Waco to intervene and file the attached pleading in the above-styled 
In support of its Motion, Waco avers as follows: 


& Rule 24(a) of the West Virginia Rules of Civil Procedure allows 
ion as a matter of right where disposition of an existing action may, as & practical 
impair or impede a non-party’s ability to protect its interest unless the applicant's 
are adequately protected by existing parties. As explained below, Waco’s interests will 
>tected by the Plaintiff in this existing action. 


2. Waco is a corporation organized under the State of West Virginia. Waco 


tracts of real property totaling about 380 acres in Pocahontas County, West Virginia 
pabiary of Big Spring Fork of the Elk River, Big Spring Fork is ® pristine 


—_ 


4. Since about June 2000, Snowshoe’s violations of its WV/NPDES Permits 


limitations and conditions have been numerous and are ongoing. On August 14, 2002, 
Snowshoe entered into Consent Orders with DEP Tegarding its noncompliance with WV/NPDES 
Permits. In these Orders, Snowshoe was only assessed penalties of $11,000 and $5,250, amounts 
far below the average penalty. Snowshoe did not take the actions Tequired by the Consent 
~ Orders to ensure compliance with its WV/NPDES Permits and to ensure proper operation and 
"maintenance of the waste water treatment systems. ‘ 


ey DEP took no action against Snowshoe for its failure to comply with its 
PDES Permits and Consent Orders. Indeed, during February 2003, DEP conducted a 
ance inspection of Snowshoe Village’s waste water treatment plants and found numerous 


6 As of April 1, 2003, DEP had still not taken any corrective action against 
10e for Snowshoe’s WV/NPDES Permits and Consent Order violations. Thus, on April 3, 


F the actual permit holders are unc! 
eb Water and Sewer have 


Oe — 


G. Holt ('Mr. Holt”) served his 
Pursuant to the Federal Water Pollution 


Hs ). Under the Federal Water 
t. Holt could not file his action 

s is, : 5 until ©) days had 
ie ae ene Of the Notice. In response t6 the Notice and for the pirpose Of blocking 
« Holt's suit in federal court, DEP filed the above-styled action, just four days before the 
"expiration of Mr. Holt’s 60 day waiting period. : 


Zh The effect of Snowshoc’s WVYINPDES Permit noncompliance is 


Spring Fork and correspondingly to the recreational value of Waco’s 
property, Waco’s property is directly downstream from Snowshoe's discharge points. 
___ Considering DEP’s lax and permissive course of dealing with Snowshoe, DEP clearly cannot be 
relied upon to protect Waco’s recreational and Property interests. Moreover, DEP cannot 
prosecute Waco’s common law claims for compensatory damages against Snowshoe in DEP’s 
action brought under the West Virginia Water Pollution Control Act, West Virginia Code §§22- 
> ‘I 1-1 etal. By law, DEP is limited to pursuing only injunctive relief and civil penalties. 

4 8. Pursuant to 40 CFR § 123.27, in order to maintain its enforcement 
authority under the Federal Water Pollution Control Act, DEP must provide for public 


_ participation in this proceeding by providing either: 


(1) Authority which allows intervention as of right in any civil or 
administrative action to obtain remedies specified in paragraphs 
(a)(1), (2) or (3) of this section by any citizen having an interest 
which is or may be adversely affected; or 


(2) Assurance that the State agency or enforcement authority will: 


written responses to all citizen 


2 ide 
ee the procedures specified in 


complaints submitted pursuant to 
§123.26(b)(4); 


ii i ion by any 
(ii) Not oppose intervention 
jntervention may be authorized by statute, 


citizen when permissive 
rule, or regulation; and 


least 30 days for public 


(iii) Publish notice of and provide at ar ate enforcement 


comment on any proposed settlement of 
action. 
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Appendix A 


Distant view of spill from chlorine contact chamber. 


ine contact chamber 


Close-up view of spill from chlor 
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Introduction 


Compliance sampling inspe: 
These facilities inched enon Were conducted on three separate facilities sionshanesray 


The Inn of Snowshoe, WV/NPDES i 
i i permit No, WV0103110, Registratio: 
issued to Snowshoe Mountain expiring December 12, 2003, m No. WVG550692 


Snowshoe Mountain Resort, WV/NPDES i i wahor 
sort, permit No. WV0023311, issued 
Water & Sewer Inc. expiring January 16, 2007. — 


Silver Creek Ski Resort, WV/NPDES permit No. WV0082937, issucd to Sil 
& Sewer, Inc, expiring December 10, 2005. tah a 


Each of these facilities is operated by the staff headquartered at Snowshoe Mountain Resort. 
Lioyd Coleman is the Environmental, Health and Safety Manager and Heidi Hickson is the Chief 
Operator. These inspections were conducted over @ busy weekend in order to see how well the 
facilities operated with a greater load. This report focuses on the findings of The Inn at 
Snowshoe, Split samples were taken by the permittee, but due to weather conditions and holiday 
scheduling, the permittee’s samples were not analyzed. 


Effluent Characteristics, Result Tables 


The Inn at Snowshoe 
Discharge ee vets e ie 
aramel Avg. Monthly Max. Daily Inst. Max 
ROD. te “ 30.0 60.0 75.0 ae 
Lhbs./day Report Only Report Only a 
TSS, mg/l 30,0 60.0 75.0 215 
ase Report Only. Reve ow 500.0 <10/5,1008 
Fecal Coliform, Cts./100 ml a aa ae ‘ae 
ee eet Unt Not <6.0 nor >9.0 7.28 
® Violation of permit limits. 
@ Flow was not measured. 


the six-hour holding by 21 minutes, this office feels this 


< samp! atc of the effluent based on the conditions at the time of sampling 
vi ‘a violation of permit limits. 


me m1 t 
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Records/Reports 


The Third and Fourth Quarter DMRs of 2002 were examined duri inspecti 
third quarter Fecal Coliform sample took seven hours to reach the ihe This hata 
six-hour holding time set by 40 CFR Part 136. Care should be taken not to exceed holding times 
while transporting sampjes. Other than this error, these records were in good order. Due to time 
Constraints, operation records were not reviewed during this inspection. 


Facllity Site Review/Operations and Maintenance 


This is a 20,000 gpd extended air facility with an equalization (EQ) basin prior to the plant 
and an ultraviolet (UV) disinfection. The EQ basin has two pumps installed. Operators state that 
the tank will overflow ifonly one pump is running, but that both pumps running will wash solids 
out the effluent. The operators described this as an upset, conditions beyond their control. This 
does not meet the definition of an upset as defined in the WV/NPDES permit. This inspector is 
not convinced that the solids are being properly handled at this facility. Records provided during 
the inspection do not paint a complete picture but do indicate that no sludge was wasted from 
this facility during 2001 and 2002. Also since there is no Inflow and Infiltration (1) at this 
facility, even if the cause of the washouts are determined to be hydraulic overloading, improperly 
designed or inadequate treatment facilities are not included in an upset definition, During this 
inspection, both pumps were running and solids were being washed out the effluent. The solids 
‘were so great in the effluent (See Appendix A for photo), that one cal te te 
the UV bulbs (See Effluent/Receiving Waters for more). A grab sample was taken 0 
001(See Appendix A for photo) and split with the permittee. 


Flow Measurement 
bucket and stopwatch. While this does meet the 
¢ 24-hour flow is not given es this beeen 
i ili ‘iment i f flow measurement, including wa 
omens se waer readings presenta problem because the facility as po) 
eoerae tee for part of the meter reading. Until a more representative flow reading 
determined, a marginal rating is given for flow measurement. 


Flow measurements are taken using & 


Laboratory s 
i mtracted out to 
exception readings, all permitted parameters ar co: ¥) 
AO aor Inc., P.O ase, Beaver, WV 25813, (304) 255-2500 or g00-999-01 


Effluent/Receiving Waters 
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creek bottom red (See Appendix A for photos! Locted 
d (See ). A sample dene 
were positively identified by DEP Wildlife Biologist Salen patios armen 
rganism indicative of polluted waters. In addition to the sludge beds, lens sfeohioen 
resembled mixed liquor was flowing in the creck. — a 


Self-Monitoring Program 


_ Due to the unreported spills that have occurred at this facili . : 
given for the self-monitoring program. e facility, an unsatisfactory rating ix 


Shudge Disposal 


Records supplied by the permittee indicate that no ¢ has been wasted faciliry 
since 2000. Using 2 formula provided by DEP OWK Engioeing Section nearanes average 
flow from the limited data of permittee records, an estimated 2.75 dry tons of sludge should have 
been produced in 2002. The receiving stream's condition and the effluent during this inspection 
suggest that the sludge is being washed into the receiving stream. This program is 
unsatisfactory. 


Sampling 
Sampling was not observed during this inspection. 
Summary 


hs The effluent at Outlet 001 violated maximum daily allowable permit limits for BODs ~~ 
concentration. This is a violation of Section A.1 of the WV/NPDES permit. 


A sfivent at Outlet 001 violated maximum daily allowable permit limits for TSS 
: Sata scala This is a violation of Section A.1 of the WV/NPDES pemnit. 
ee A Fecal Coliform sample had a result of 5,100 Cts/100mL ‘This is a Violation of Section 
A.1. of the WV/NPDES permit. 
quarter liform took seven hours to reach the laboratory. Ths 
The thie quar Fe oa toy 40 CER Past 136 adie loa lor ot : 
ara 5 of the WV/NPDES permit. Care should be taken not to exceed holding times 
while transporting samples. 


Br i out the effluent during this wer 
ec fee Sara anal ie Re ae 
yd Cee Wy ; "vol : 


se EERE 


2 ee oy, dhe 
m6, pac the iapfofier operation of this Solty 
SABE Fine of solids beginning at Outlet 001 of the Inn at 


aaae Organism indicative of polluted waters. Degradation of high quality waters of the State is 
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Legislative Rules (Water Quality § 


floating solids in any waters of the State are a Molution of 46CSR1.3.2.5 of the 
; f 


8." Asample was collected of the above sludge bed and an abundant population of worms 
positively identified by DEP Wildlife Biologist Janice Smithson as sludge xm an 


8 violation of 46CSR1.4.b of the Legislative Rules (Water Quality Standards), 
9. In regards to the effluent conditions, at the time of this inspection, the permitiee had yet 


Rzeuaz Ens pette to call the spill line about any type of spill that would have led to the current streem 


conditions. Failure to report a spill is a violation of 47CSRI 1.2.2.2 of the Legislative 
Rules (Special Rules). 


10. Flow measurements are takeri using a bucket and stopwatch. While this does meet the 
definition of a flow estimate, a representative 24-hour flow is not given with this 
measurement. 


Appendix A 
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= (else daar ATTORNEYS AT LAW - (21 Mary Sie 
he Manna (20) 223-0008” 600 Quamrier Sree! Teepe ON ara” 
Charleston, West Virginia 25301 
= Mego n Wes Vigo one Post Oifice Box 1386 
= “Telephone (304) 285-2500 (Chariesion, West Viginia 25325-1385, 328 Veet Vino Stet, ute 120 
Telephone (304) 347-1100 Lenehan, Kantscky 467 
he worn bowlesnice.com Telephone (854) 726879) 
Anthony P. Tokarz January 15, 2004 
Telephone — (304) 347-1133 En ; 
nokarz @bowlesrice.com 


Facsimile — (304) 347-1196 


Joseph A Lazell, Esquire 

Office of Legal Services 

WV Department of Environmental Protection 
1356 Hansford Street 

Charleston, West Virginia 25301 


Re; DEP v. Snowshoe: and Intervener Waco 
Circuit Court of Pocahontas County, West Virginia 


ivi .: 03-C-29 (Rowe: 


Dear Mr. Lazell: 


As you are aware, on October 14, 2003, you served the answers of Plaintiff, Allyn G. 

Tumer, Director of Division of Water and Waste Management, West Virginia Department of 
Environmental Protection (“DEP”) to the First Set of Interrogatories of Intervener, Waco Oil & Gas 
de responsive answers to Waco’s 


Company, Inc. (“Waco”). However, DEP did not provi t 
10, 11, 12, 13 and 14. Instead, DEP essentially stated that when it 


' 
' . 
i Interrogatories Nos. 2, 3, 5, 8, t t 
¢ letes its investigative activities it will supplement its answers to those interrogatories as 
required by the West Virginia Rules of Civil Procedure. 
: Over three months have passed since DEP served its answers [0 the interrogatories 
responses have yet been received. Accordingly, we request that DEP provide 
to the interrogatories listed above no later than January 30, 2004, so that it 


-_willnot be necessary to file @ motion for a compelling order. 
P- attention to this matter is appreciated. 


Your 


ATTORNEYS AT LAW pula Wel ee ss 
600 Quarries elope (4) 88-3607 
CChariesion, West Veginia 25001 
Post Office Box 1386 
Charieston, West Viegria 25325-1 323 Weel Vins Benet Mas 201 
Telephone (204)47-1100 fo nes 
‘were dowlesrice.com TWweghore BH) 7470 
Anthony P. Tokarz January 20, 2004 
Telephone — (304) 347-1133 we ; 
Facsimile — (304) 347-1196 Nee oe 


Mr. Earl D. Michael 

Circuit Clerk 

er Pocahontas County Circuit Court 
900-D 10th Avenue 

Marlinton, West Virginia 24954-1394 


i or : 
— Re: Allyn G. Tumer, et al. v. Snowshoe Mountain, Inc., et al. 
; Pocahontas County Circuit Court 

othe Civil Action No. 03-C-29 

ial Dear Mr. Michael: 

hee ; 

Enclosed are an original and a copy of the Motion of Intervener Plaintiff, Waco 
. Oil and Gas Company, Inc., For an Order Compelling the Defendants to Respond to 
Discovery in regard to the above-referenced civil action. Also enclosed is a proposed Order. 


Please file the original and date-stamp the copy and retum to me in the self- 


addressed, stamped envelope provided. Thank you for your attention to this matter. 
Very truly yours, ohh = 
Anthony P. T: - 


APT/rih 


; cc: Joseph A. Lazell, Esquire — 
“ae Robert G. McLusky, Esquire 
Honorable James J. Rowe 


THE CIRCUIT COURT OF POCAHONT AS COUNTY , WEST VIRGINIA 


G. TURNER, DIRECTO! 
OF WATER AND Wise 


Civil Action No. 03-C-29 
SNOWSHOE MOUNTAIN. 
INC. 
__ and SNOWSHOE WATER and 
SEWER, INC. 


Defendants, 


— 
_ WACO OIL AND GAS COMPANY, INC., 


Intervener Plaintiff. 
oa 


mpibe 
4 MOTION OF INTERVENER PLAINTIFF, WACO OIL AND GAS COMPANY, INC., 
_ FOR AN ORDER COMPELL THE DEFENDANTS TO RESPOND 


INTRODUCTION 


Intervener Plaintiff, Waco Oil and Gas Company, Inc. (“Wac' 
respectfully moves this Court to issue an Order compelling the Defendants, Snowshoe Mountain, 
. and Snowshoe Water and Sewer, Inc. to adequately respond to Waco’s First Set of 
ies and Request for Production of Documents served upon the Defendants, 


0”), by counsel, 


‘As background, West Virginia Department of Environmental Protection (“DEP”) 
form of an assessment of civil 


. Complaint against the Defendants requested relief in the f 
against the Defendants, pursuant to West Virginia Code § 
$25,000.00 per day of each violation of the West Virginia 


22-11-22, in an amount not to 
Water Pollution Control Act 


‘ INTERROGATORY NO. 7: For the years 1996 through the current year 2003. 
describe the amounts of Snowshoe’s net profits or losses. 


ANSWER: Defendants object to Interrogatory No. 7, as the Defendants’ net 
; profits or losses are not relevant to any issue in this action, and they are not reasonably likely to 
lead to discovery of relevant information. 


REQUEST NO. 2: Produce a copy of Snowshoe’s tax return for each year 
from 1996 to the present. 


RESPONSE: Defendants object to Request for Production No. 2, as the 
Defendants’ income tax retums and the information contained therein are not relevant to any 
‘issue in this action, and they are not reasonably likely to lead to the discovery of relevant 


REQUEST NO. 3: Produce each and every document which reflects the 


condition of Snowshoe on a yearly basis since 1996. 
ts object to Request for Production No. 3, 35 the 


RES! : Defendan 
SPONSE: Defen betes 


's’ financial condition is not relevant to any issue in this actio 
ly likely to lead to the discovery of relevant information. 


REQUEST NO. 4: Produce each and every document which proposes» 


denies capital investment at Snowshoe since January 1, 1996. 


August 8, 2003 letter to the DEP, the 
‘ancial issues and budget concerns as 
pgrading of the wastewater treatment 


tories stated that “the DEP believes that 
any monetary savings realized by a violator for failure/refusal to take appropriate actions to 


achieve permit compliance is a proper component of any economic benefit Tesulting from a 


oad violation. See copy of Waco’s November 13, 2003 letter to the Defendants as attached hereto as 
Exhibit “A.” 
— 


_ Defendants’ contractor, Draper Aden Associates, cited fin 
___Teasons for justifying changes in the work plans for y 
Plants; and that, DEP in its answers to Waco’s interroga 


The Defendants in their December 1, 2003 letter responding to Waco’s letter of 
November 13, 2003, stated in regard to the economic benefit factor in assessing penalties, that it 
is not possible to determine the amount of any economic benefit to Defendants by looking at 
Defendants’ profits; and that the only figure relevant to determining any economic benefit to 
Defendants is the amount that it would have cost Defendants to make changes to their water 
ieeent plants to insure compliance with the NPDES Permits. The Defendants contend that the 
“cost figure is completely unrelated to Defendants’ profits and that Defendants continue to a 
. 0's discovery requests regarding Defendants’ profits. A copy of the Defendants 
iber 1, 2003 letter is attached hereto as Exhibit “B.” 


ition i las fact. 
The Defendants’ position is erroneous as a matter of Jaw as wel 


ARGUMENT 
‘A. It does appear 


The “economic benefit” factor does not appear in the WVWPC oak 
of penalty adjustment factors set forth in DEP’s Legislative Rule, 47 2. 


- 


ric benefit factor also a 
PPears in $1319(d) of the F 
‘Provides in pertinent par: ederal Clean Water Act CWA") 


oad Person who violates . . . this lille, or any permit condition or 

imitation . . . shall be Subject to a civil Penalty not to exceed 

$25,000 per day for each violation. In determining the amount of 

. civil Penalty the court shall consider the Seriousness of the 
violation Or violations, the economic benefit (if any) resulting from 

the violation, any history of such violations, any good-faith efforts 

to comply with the applicable requi 


rements, the economic im) 
of the penalty on the violator, and such other matters as part 
may require. 


33 U.S.C. §1319(d).! 


Neither the CWA nor the DEP's Legislative rule, 44 CSR 1-1. define the tem 

_ “economic benefit”. In any event the Defendants do not appear to be contesting the point that 

. economic benefit to a violator is a proper factor in determining the appropriate penalty. The 

: _ Defendants do appear to be contesting the method and information to be used in the calculation 
__ of the economic benefit. 


Courts have been accorded wide discretion in awarding penalties for violations of 
the CWA. This was emphasized by the Supreme Court when it stated, “Congress [made the} 
assignment of the determination of the amount of civil penalties to trial judges . . .. Since 


Congress itself may fix the civil penalties, it may delegate that determination to tial judges. In 


i i i i i take into account multiple factors are necessary in 
_ this case, highly discretionary calculation that 


‘order to set civil penalties under the CWA.” Tull v. United States, 481 U.S. 412, 426-27 (1987). 


In United States v. Smithville Foods, Inc., 972 F.Supp. 338, 348 (E.D. Va. 1997), 


i i Iluter, but 
Court recognized that it is difficult to prove the precise economic benefit to a pol 


is i nder the WVWPCA- 
are relevant to this issue UNES : 

the NAA Pollution Discharge Elimination System 

state, Bene sate 

BPA") to admin ae 
i irginia’s: 

Program is that West aa 
arama rae reguladons and proge! 


Mountain is 
40 CER Part 136 and its applicable WAV/NEDES permit. Defendant Snowshoe 


farther liable for any unlawful violations subsequent to the 3% Quarter 2002. 


Eleventh Claim for Relief 
(Monitoring and Reporting Violations) 
(Silver Creek) 


61. Paragraphs 1 through 20 are realleged nd incorporated herein by reference. 

62, WVANPDES permits issued pursuant to the WPCA require permittee to comply 
with the terms and conditions of the permit. Any permit noncompliance constitutes a violation of 
the WPCA and the applicable WV/NPDES pert 

63, WV/NPDES Permit No. WV0082937 issued to Snowshoe Water and Sewer and the 
WPCA require, inter afia, that the perminee pee the date, exact place, and time of sampling or 
measuremeat for cach sample or measurement taken pursuant to the permit. 

64. Snowshoe Water and Sewer filed to comply with the requirement in paragraph 63 
sbove when it failed to record the sempling time for the November 2002 Fecal Coliform sarnple 
st the Silver Creek facility. Defendant Snowshoe Water and Sewer is farther liable for any 
unlawful violations Subsequent to November 5002. 

Twelfth Claim for Relief 
(Other Reporting Violations) 
(Snowshoe Village) 
$5. Paragraphs | through 20 are real oged td incorporated herein by reference. 


6. WYP i 
DES permits issued Pursuant to the WPCA require a permittee to comply 


= 


67, WVANPDES Permit No, WV00233) 1 issued to Showihoe Mountain snd the WPCA 


Tequire, ixter elie, that the permittee immediately fepor any spill from the Snowshoe Vithege 


facility and thereafter Provide to the WVDEP 4 Wallen report of the circumstances Burreusding 


the spill within five (5) days of its occurrence. 

68. Beginning 8pproximatcly December 2002 énd continuing until at feast Febreary 
2003, Snowshoe Mountain has failed to comply with the requirement in paragraph 67 above by 
failing fo report a spill from underground chlorine contact tanks as required by 47 CFR §]122¢ 
and its/applicable WV/NPDES permit. Defendant Snowshoe is further liable for any unlawful 
violations Subsequent to February 2003, 


‘Thirteenth Claim for Rettef 
(Other Reporting Violations) 
Gan at Snowshoe) 


69, Paragraphs 1 through 20 are realleged and incorporated herein by reference. 
70. WV/NPDES permits issued pursuant to the WPCA require a permittee to comply 


; y i i inutes a violation of 
with the terms and conditions of the permit. Any permit noncompliance constitut 


Fy 


the WPCA and the applicable WV/NPDES. : 


i the WPCA 
71. General Permit No. WV0103110 issued to Snowshoe Mountain and the 


: i Inn at Snowshoe 
ire, inter alia, that the permittee immediately report any spill from the 
‘ ‘ i fe 
= a written report of the cireumstances surrounding 


facility and thereafter provide to the WYDEF 
iN withi f its occurrence. 
the spill within five (5) days 0 . | aa 
“ wshoe in failed to comply with the requirement in paragrep' 
can se 6 11.2.2.8 and its applicable WW/NPDES pemnit 


FR § 11 
when it failed to report, as required by 47 CFR § 


permit issued under Section 8 of the 


(Otter Regan 
(Svowshoe Vittage) x 


7A. Paragraphs 1 Chrough 20 ave reatlege and incorporeted herein by referees 

74. WV/NPDES pennits issued pursuant to the WPCA require a pecnitigs to coampy 
with the terms and conditions of the permit. Any permit noncompliance constitutes @ violation of 
the WPCA, the underlying rules, and the applicable WV/NPDES permit. 

75. WV/NPDES Permit No. WV0023311 issued to Snowshoe Mountain and the WPCA 
Tequire, inter alia, that the permittee implement program that identifies and eliminates sources 
of inflow and infiltration. ; 

76. Snowshoe Mountain failed to comply with the requirement in paragraph 75 shove 
when a lagoon associated with the Snowshoe Village facility overflowed following several days 
of precipitation in February 2003, Defendant Snowshoe Mountain is further Uisble for any 
unlawfil violations subsequent to February 2003, 

Raliet Requested 

Wherefore, the WVDEP prays that this Court: 

4. Permanently enjoin Defendants from any and all ongoing 
WPCA and the spplicshle W'V/NPDES permit issued tote Defends 


the WECA, and from discharging pollutants except a8 exp ; 
WPCA. 


and future violations of the 
pursuant to Section 6 of 
by a WV/NPDES 


~ Met 


b. Permanent! fail 

ps Y enjoin Defendants from failing to comply with the terms and conditions 
applicable WV/NPDES permit issued té the Defendants, pursuant to Section & of the 

WPCA. 

©. Assess civi) penalties against the Defendants, pursuant to W, Va. Code § 22-11-22, 4 
civil penalty in an amount not to exceed $25,000 per day for cach violation of the WPCA and the 
applicable WV/NEDES pernit. 

a. Award the WVDEP all costs and disbursements, including attomey, witness, and 
consultant fees, incurred by the WVDEP in this action; and 

| 
e. Grant such other relief as appropriate. 


\ALLYN G. TURNER, DIRECTOR, 


DIVISION OF WATER RESOURCES, 
_ WEST VIRGINIA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION, 
By Counsel 

1356 Hansford Street i 

Charleston, WV 25302 4 

(304) 558-9160 38 
“45 


AS OST BONLES RICE 2ND FLR 


Environmentat Enforcemen 


1356 Hansford Sere 
Charleston, WY 2530) ia0t 


Telephone Numbe: 
r WO4-554-2497 
West V 
or 


Saee ; Fax Number, 3045483948 
Ve ginia Department of Environ. 


oy mental Protection 

Govern: ees R. Timmermneyer 
18, 2003 cllng Cabinet Secretary 

bees Pittet, General Manager 

ni oe Mountain Resort (Snowsh 
Stowe ea melo oe) CERTIFIED RETURN RECEIPT REQUESTED 
Box 10 : 
eos ery 26209 ; RE: _ Inspection Reports; Notice of Violation 
Dear Mr. Pittet: 


Enolosed are three compliance sampling inspection reports recently conducted at Snowshoe’s 
facilities located in Pocahontas County, West Virginia. These facilitics are Silvorcreek Ski Resort 
(WV0082937), Snowshoe (WV0023311), and the Inn at Snowshoe (WV0103110, WVG550692). As 
reflected by these inspection reports, there are multiple instances of noncompliance at all of these 
facilities. Therefore, this correspondence also serves as s Notice of Violation for the noncompliance 
reflected in these inspection reports. 


It is acknowledged Snowshoe is in the process of working with state and local officials to 
provide a long-term solution to meet its wastewater treatment needs. However, it is also incumbent upon 
Snowshoe to comply with its existing permits and/or Orders. With this in mind, Snowshoe shall advise 
WVDEP of immediate measures to be taken to address the noncompliance identified in these inspection 
reports. Please submit these proposed corrective measures to Mr. Pravin Sangani, Division of Water and 
Waste Management ~ Permits Section, 1201 Greenbrier Street, Charleston, WV 25311, mie se 
(20) days of receipt of this correspondence. I ask thet you provide me a copy of these propo: 
as well. 


Sincerely, 
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Section D-Summary of Findings/Commencs (attach sdditk = 


‘See Amached Report 


= Senping (circle all that apply) 
RecordaRaports 
Compliance Astisunce: Troubleshooting 
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Attachment to EPA Form 3 
WV¥0082937 wend 


thie Ski Resort 
of February 15-16, 2003 
Page I 


Introduction 


* Compliance sampling inspections were nd 
These facilities inchided: “Onieted on three separste files simutaneous 


» The Inn of Snowshoe, WV/NP 


: DES permit No. WV01031 10, Registration » 
: a hae istration No. WVG5S0492 


expiring December 12, 2003, 


* Snowshoe Mountain Resort, WV/NPDES permit 
+ Water & Sewer Inc. expiring Jamuary 16, 2007, 


. Silver Creek Ski Resort, WV/NPDES permit 
& Sewer, Inc. expiring December 10, 2005. 


No. WV002331 1, issued to Snowshoe 


No. WV0082937, issued to Silver Creek Water 


Effluent Characteristics, Reault Tables 


Silver Creek Ski aay 
Discharge Limitations, 001 
Parameter Avg. Monthly Max. Daily a 
BOD, nig eects Aime fallar ae aes 
epee 16.68 33.36 421.880 
TSS, me 30.0 60.0 869 
Teeliee 25.02 50.04 601.54 
oe 6 12 27.10 
Sage = 5 10 es 
= liform, 200 400 k 
Pebe 830 

ae = ak = Not <7 at any given time spe 

mat = Not <6.0 nor >9.0 oe 
bate ae NA Report vied = 
Et Rec. 7 NIA Report on ae 

‘s 1A Report 

Zn, Total Rec., pg/ NI 


° @® Violation of permit limits. . 
@ For information only, sample taken prior to 
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Silyer Creek Ski Resort 


CSI of February 15-16, 2003 
Page 2 


Records/Reports 


The November and December 2002 DMRs examined duri inspect 
November DMR, BOD and NH3-N were reacties hard sic my faa 


Teported as “ND” instead of <MDL. Both of these results 
Both the November and December DMRs had Fecal Cale 


Facility Site Review/Operations and Maintenance 


During this inspection, both sides of the plant were in service and the i 
(UV) system was onsite but not installed. As shown in the table above, tehwaenrae 
inspection was 0.083 MGD, well within the 0.1 MGD designed limit. By the end of the 24-hour 
sampling period, solids were being washed out of the clarifiers with the effluent (See Appendix 
A for photos), The solids were so great in the effluent; the UV lights could not be seen (See 
Appendix A for photo). Before this occurrence, built up solids were noticed on the weirs of the 
clarifiers, so this inspector doubts that this was an isolated event. 


Flow Measurement 


Even though a DEP meter could not be set up to check the permirtee's totalizer, an 
unsatisfactory rating is given for flow measurement because the permittee’s Doppler flow meter 
was last calibrated in 1999. 


Laborato ry 


Wit jon of field readings, all permitted parameters are contracted out to REI 
eee ea 58 Box 286, me WY 25813, (304) 255-2500 or 800-999-0105. 


Effluent/Receiving Waters 
‘ A SE i table, an unsatisfactory rating 
to the Section A permit violations presented in the above table, to 
apes for the effluent. Both ve =~ dh acre peipepial sete 54 not 
the influent (See Appendix A for photo). 
be reached during the inspection. 
Seif-Monitoring Program 


Based on flow calibration records, DMR errors and the sludge program, an unsatisfactory 
rating is given for the self-monitoring program. 
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Silver Creek Ski Reso: 
CST of February 15-16. 
a ee 


Sludge Disposal 


The Sewage Sludge Manag 
cement Reports that th . ‘ 
sludge was genera: ei ‘ fe 
tcl pers he Sep i 20%, Tee ie em nd 
is one year. Using a fo 001. ‘The maximum period shudge can b Ey tile 
rmula provided by DEP OWR Engi stored at this facility 


cote aus Permittee records, an estimated 4,86 dry tons of sludge parecps or 4 
: H drying beds were not examined due to a lack of time 


Sampling 
- Sampling was not observed during this inspection. 


Summary 


= ae The effluent at Outlet 001 violated maximum daily allowable permit limits for BOD; ~~ 
ae concentration. This is a violation of Section A.1 of the WV/NPDES permit. 


eu The effluent at Outlet 001 violated maximum daily allowable permit limits for BOD; ~ 
loadings. This is a violation of Section A.| of the WV/NPDES permit. 


3. The effluent at Outlet 001 violated maximum daily allowable permit limits for TSS ~ 
concentration, This is a violation of Section A.) of the WV/NPDES permit. 


4. The efflucnt at Outlet 001 violated maximum daily allowable permit limits for TSS 
loadings. This is a violation of Section A.| of the WV/NPDES permit. 


5 The effluent at Outlet 001 violated maximum daily allowable permit limits for NH3-N - 
: cerita, ‘This is a violation of Section A.1 of the WV/NPDES permit. 


i i it limits for NHs-N 
effluent at Outlet 001 violated maximum daily allowable permit | 
“ feo ‘This is a violation of Section A.I of the WV/NPDES permit. 


7 A Fecal Coliforin sample had a resutt of 5,400 Cts/100ml. This is a violation of Section 


‘A.1. of the WV/NPDES permit. 
recorded for the November sample. a 


Coliform was not 4 
‘i Tho erpling ie Prize of sampling is a violation of ‘Appendix AIIL.4.8 of the 
WV/NPDES permit. 


-N were reported a f 
On the November DMR, BOD and NHs : minimum detection 
On the Novos how these resus a est ha heh rer and Decenex DI 
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Silver Creek Ski Resort 
CSI of February 15-16, 2003 
Page 4 


10. Solids were being washed out of the two clarifiers with the effhuent. Failures to peoperly 


operate and maintain these units are violations of Appendix A.IT.] of the WV/NPDES 
permit. 


11. The permittee’s Doppler flow meter was last calibrated in 1999. Pailure to initiate — 
"appropriate quality assurance procedures is a violation of Appendix AIL! of the 
WV/NPDES permit. 


The Sewage S Management Reports that the permittee submits to DEP indicatethat 
ats po cisige ras pencated forthe fclky since Septeaber 2001. Somage of sewage spe 
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Silver Creek Ski Resort 

CSI of February 15-16, 2003 
Page 5 


Appendix A 


Solids in the effluent of a clarifier. 


PC A a | 
qisinfection unit. 


the discharge of the UV disin 


Solids at 


“ 


Attachment to E 
wie EPA Form 3560.3 
Silver Creek Ski Resort 

CST of February 15 16, 2003 
Page 6 she 


Solids blocking view of UY bulbs 


——. ratt 
@, Effluent composite samp s last three On Tig! 


Influent composite samples frst three on Ie: 


TSG Boes ere aD Fup 


EPA 


Water Compliance Inspection Repon “aap 


Treaacilon Cade Nepss Looper 798 hope 
N $ Wwyoe31; enous se ate one 
i 
Remaces 
traps Werk Deyo Fait Sel'Monioring Bvavacen Rating a aA Ravern | 
2s 


Cone: re fe 


alte Dern Lageon 
detebay, edeeganl Utuaebcey ete ts 


Section D;Summury of Findings/Comments (ettoch sdditional sheets if necessary) 


Seo Ansched Report 


Flow Measurement Sampling (irc all that pp) 
Record vRepers 
Troableshosting 
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Snowshoe Mountain Resort 


CSI of February 15-16, 2 
Page 1 , 2003 


Introduction 
Compliance sampling inspection 
‘These facilities ioe '$ Were Conducted on three separate facilities sicmkansovly 


The Inn of Snowshoe, WV/NPDES permit No. WV01031 istrati 
: 10, Re 
issued to Snowshoe Mountain expiring December 12, 2003, en N® WY S590 


Snowshoe Mountain Resort, WV/NPDES permit No. WV002331), issued wehoe 
Water & Sewer Inc, expiring January 16, 2007. meas 


Silver Creek Ski Resort, WV/NPDES permit No. WV0082937, issued to Silver Creek Water 
& Sewer, Inc. expiring December 10, 2005. 


Each of these facilities is operated by the staff headquartered at Snowshoe Mountain Resor. 
Libyd Coleman is the Environmental, Health and Safety Manager and Heidi Hickson is the Chief 
Operator. These inspections were conducted over a busy weekend in order to see how well the 
facilities operated with a greater load. This report focuses on the findings of the Snowshoe 
Mountain Resort. Split samples were taken by the permittee, but due to weather conditions and 
holiday scheduling, the permittee’s samples were not analyzed. 


Effluent Characteristics, Result Tables 


Snowshoe Mountain Beer 

Discharge Limitations, 
Parameter Avg, Monthly Max. Daily eat 
Flow, MGD 0.55 Report Only he 
BODs, mg/l 20.0 40.0 2 
aoe 2 6th 
Ll a 

43 f é 
“reac 19.7 He scone! ed 
/100 mh 200 0 _ 
Fenian aaysheiee NS 
Disso £3 ato SER ts 
ale ee Not <6.0mr790 va 
De Total Rec. Hel nate Te ody 3 
eet kom Boe 
ol 7 
@® Violation of permit Limits. 


@ Exceeded holding time (for information only). 
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Snowshoe Mountain Resort 


CSI of February 15-16, 2003 
Page 2 


respect 
and December DMRs had Fecal 
8s <MDL. The sampling time for Fecal Coliform was not Tecor 


Facility Site Review/Operations and Maintenance 


_ This facility has underground septic tanks that arc used fo ine contact : 
this inspection, water was overflowing from a manhole and faints in the Heo rin 
of the chlorine tanks (See photo in Appendix A), This discharge had a TRC result of 0.73 mel 
An average flow taken from three bucket and stopwatch measurements was 16.6 gpm. ‘This 
calculates to 23904 gpd with a continuous 24-hour flow, Operators stated to DEP Inspector R. 
Dolly that this spill occurs every time the flow gets to 180 gpm and began mid December. 
According to the permittee’s records, there were 55 days from December 15, 2002 to the date of 
the inspection where the flow exceeded this amount. The exact cause of this spill is unknown, 
but this facility should be able to handle this amount of flow. One cause could be a build up of 
solids causing a restriction in the unit and a decreased holding time. This would explain the high 
Fecal Coliform result even though there was chlorine present. At the time of this inspection, the 
permittee had yet to call in a spill because of this unit. 


This facility has an Inflow and InfiJtration (1/1) problem. There is an equalization €Q) basin 
at the headworks of the plant to help minimize the effect of UI but the problem still exists and 
causes problems with the lagoon. After several days of precipitation, on Wednesday February 
19, 2003, the permittee reported to the spill line that the lagoon was full and had begun to 
overflow. This facility needs to step up the IM program. : 


Flow Measurement 


A 25-hour totalizer check was conducted on the permit 
Bubbler flow meter. The [seecoed s 3 
unacceptable difference. ent “haywire” on January 
ago. Operator notes document that the meter yy the flow meter by the staff to 
ea normal the following day: No check was eg ae ‘as unsatisfactory for this 


Laboratory 
P.O. Box 286, Beaver, wv 104) 7255-2500 or 800-999-0105. 
25813, (304) 
Consultants Inc., 0. 1» 


— Ce 
‘OMY MOLES RICE oe, 
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vuntain 
CST of February | 5- 
Page 3 16, 2003 


EMtuent/Recetving Waters 


In addition to the Section A 


rated as unsatisfactory because Permit violations presented in the table above, the 
effuerr ad 


of tho spill of chlorinated wat 
er that bypassed 
Self-Monitoring Program final treatment 


Due to the unreported spills t ae 
given for the arkaaairele mae occurred at this facility, an unsatis 4 


Sampling 


Sampling was not observed during this inspection. 
Summary 


1. The effluent at Outlet 001 violated maximum daily allowable permit limits for TSS ——~ 
concentration. This is a violation of Section A.1 of the WV/NPDES permit. 


2,  Theeffluert at Outlet 001 violated maximum daily allowable permit limits for NHN 
concentration. This is a violation of Section A.1 of the WV/NPDES pemnit. 


ES The effluent st Outlet 001 violated maximum daily allowable permit limits for NHs-N 
loadings. This is a violation of Section A.1 of the WV/NPDES permit. 


4. The sampling time for Fecal Coliform was not recorded for the December sample. __- 
Failure to record the time of ‘sampling is a violation of Appendix A.Il.4.a of the 


WYV/NPDES permit. 
Onthe November DMR, Lead and TRC were reported 9, Both the November and < 


December Coliform results reported as “1, ‘These results should have 
been eel ee a respective minimum detection levels (<MDL). 


ma 


dat ‘the inspectio: "At the time of this inspection, the 
ee H - 

oe quse ofthis unt. Failure to report aapll 8 

of the Legislative Rules (Special Rules). 


ope emuse could be a build up of ass — 


permittee bad yet 
violation of A7CSR11.2.2.8 
7. srhe exact cause of the above spill i TE ES re Seal 


a restriction in the unit and @ “Allowing this spill 


causing Jiform result though there was chlorine * 
bigh Feeds violation appendix AIL of tbe ‘WY/NPDES permit. 
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Civil Action No. 


SNOWSHOE MOUNTAIN, INC,, and 
SNOWSHOE WATER and SEWER, INC. 


Defendants. 


5 . 
; 


COMPLAINT 
Plaintif® Allyn G. Turner, Director, Division of Water and Waste Managemect, West 
Virginia Department of Environmental Protection (“WVDEP") alleges that: 
N rosa 
1, Thisisa on action for injunctive’ relief and civil penalties for violations of the West 
Virginia Water Pollution Conrrol Act (“WPCA”), West Virginia Code §§ 22-11-1 through -28. 
' and Venue 
2. This Court has jurisdiction ceo subject manter of this action pursuant to W. Va. 
Code § 22-11-22. 
~ 3, Venueis proper in the Circuit Court of Pocahontas County, pursuant to W. Va. Code 


£ TAF L 
§ 22-11-22, because the Defendants have been and are doing business in Pocahontas County, = 


because the violations noted herein occurred in Pocahontas County. 


Defendants 


' 
4. Defendant Snowshoe Mountain, Inc. (“Snowshoe Mountain") \s a comaration 


organized under the laws of West Virginia thatowns and operates two wastewater treatment 
facilities known as “Snowshoe Village” and the “Inn at Snowshoe.” The facilities trea: 
Wastewater generated at the Snowshoe resort complex in Pocehontas County, West Virginia, 

S. Defendant Snowshoe Water and Sewer, Inc. (“Snowshoe Water and Sewer”) is « 
eorporation organized under the laws of West Virginia that owns and operates a wastewater 
trearment facility known as “Silver Creek.” Iti is located in Pocahontas County, West Virginia, 
and treats wastewater generated at the Silver Creek Ski Resort. 

6. The Defendants are “persons” within the meaning of W. Va. Code § 22-1 1-3(15). 

ackgrow! 

7. Section 301(2) of the federal Clean ‘water Act (“CWA”), 33 U.S.C. § 1311), 
prohibits the discharge of pollutants into sane of the United States, unless in compliance with 
various provisions of the CWA. The United States Environmental Protection Agency ("EPA") 
implements this requirement through a permitting systera Known as the Nationa! Pollutant 
Discharge Elimination System NPDES"). Permits jsued by EPA under this system Ss 
referred to as “NPDES permits.” 4 


i ini if th 
8. Section 4026) of he OWA, 38 USC. C. § 1342(b), authorizes the Administrator ic 


ich i inisters the 

EPA to approve a state NPDES permit program which implements and admint federal 

NPDES program in z siate. : ze 
9. spe stat of West Virginia has on utorincl bythe EPA @ adi 


yurstiant 10 
sction since May 10, 1982. P 

into wafers within i jurisdiction 

perrait program for discharges 


- Sestan 8 ofthe WPCA, W. Ve. Code 22-1, rb Gischarge of axy 
Eoubcace ye Waters of the State of West Virginie by any person XCEPL, inter alia, discharges in 
compliance with a West Virginia (“Wy") NPDES Permit issued pursuant to the WPCA. 

11, Section 22 of the WPCA, W. Vz. Code § 22-11-22, authorizes the WVDEP to 
commence a civil action for injunctive relief to compel compliance with and enjoin violations of 
the provisions of the WPCA, or the terms and conditions of any permit granted under the WPCA 

12. Additionally, Section 22 of the WFCA, W, Va. Code § 22-11-22, Provides that any 
Person who violates any provision of an NPDES permit issued pursuant to the WPCA is subject 
to a civil penalty of up to $25,000 per day fr each day of each violation. 

13, In 2002, the WVDEP reissued WVINPDES Permit No, WV0023312 to Defendant 
Snowshoe Mountain, pursuant to Section 8 of WPCA. The permit authorizes Snowshoe 
Mountain to discherge pollutants from its Sionsioe Village wastewater treatment facility to an 
unnamed tribulary of Cupp Run of Big Spring Fork of the Elk River under the terms and 
conditions eet forth in the permit. A copy of the permit i ttached herero as Exhibit A and 


incorporated herein by reference. The permit is effective by its terms from February 16, 2002 


through January 16, 2007. : is 


16. General Permit No. WV0103110 states, inter alia: 


This is to certify-that any entity to be regulated under the rerms and conditions of this 
genera! permit, and who has satisfied:ths registration requirements and has been assigned 
a Treatment Category, and who has not been required by the Office of Water Resources 
to apply for an individual WV/NPDES permit, is hereby granted coverage under this 
General WV/NPDES Water Pollution Contro! Permit to install, operate, and maintain a 
disposal system or part thereof, for the direct discharge of treated sewage into the waters 


of the State. 

17. General Permit No. WY01031 10 further states that information submitted on and 
with the Facility Registration/Application Form (“FRE”), related to individual facilities covered 
by General Permit No. WVOL031 10, is incorporated into the permit. 

18. Pursuant to the required FRF for a General Perit disposal of sewage, the Inn at 
Snowshoe wastewater treatment Secity was permite’ under General Permit No. WV0103110 
and assigned Registration Number wvossie2. The FRF for the Inm at Snowshoe facility 
states, inter alia that the facility bas been assigned a Treatment Category of IA and that the 


4 


rd 


r ee 


y 


‘ i 
3 mediate receiving sam for the discharge trom th fatty i Big Spring Ran of tx 
River, Acopy of the FRE is artached hereto ah Bxhibit C and incorporsted hare by referees 

19. AAttimes relevant to this Complsirt, the Im at Snowshoe meatmen facllity bas been 
snd continues to be covered by General Permit No. WV0103110, 

‘ 20, tn.200, the WVDEP reat WV/NPDES Pent No WVSO2557 Dla 
Snowshoe Water and Sewer, pursuant wo Section 8 of WPCA. Ths permit authorizes Snowshoe 
Water and Severto charge polluans frm is Sve Crs wastes: etme ay 
Blac fan of Shaves Fork of Chea River ote Monge Rive were 
conditions set forth in the permit. A copy of pert atcha ats Beit D and 
incorporated herein by reference. The permitis effective by its terms from December 11, 2060 
through December 10, 2005. 

(Discharge inltions Vilaon) 
(Snowshoe Village) 
21. Paragraphs | through 20 ae reafeged and incorporated herein by reference 
22. The terms and conditions of the Srowshae Mountain permit, WV/NPDES Perit 
No. W>v002331, limi he discharge of pms Sige al ala 


facility. See Exhibit A. These limitations aly, mtr lla to Biochensca Onygee Demand 
each of which isa 


Pein Dut An op os opie ts 


24, Additionally, the WV/NPDES perinit requires Defendant Snowshoe Mountal 
In te 


fsport manthly to the WVDEP information regarding its discharges, Reports submited by 
Svoetos Mountain hw tat dnchrge nd excoded discharge Uniationscortaied a 
Permit for the pollutants identified in paragraph 22 above on various occasions during the period 
from August 2001 through March 2003, 


25, Defendant Snowshoe Mountain's failure to achieve the discharge limitations 


ontained in the permit is a violation of the WPCA snd the applicable WV/NPDES pennit. 
Defendant Snowshoe Mountain is further lab for any unlawful discharges that have occurred 
subsequent to March 2003. ‘ 
er . 
@ischarge Limitations Violations) 
Gna at Snowshoe) 

26. Paragraphs | through 20 are kaos and incorporated herein by reference. 

27. In February 2003, Defendant Snowshoe Mountain discharged pollutants in excess of 
applicable discharge limitations Seniaiaet in eeu Permit No. WV0103110, as applicable to 


the Inn at Snowshoe facility. Discharges of pollutants in noncompliance with 2 WV/NPDES 


permit are violations ofthe WPCA and the spplicable WV/NPDES permit. 


. : : a 7 
28. Specifically, Defendant Snowshoe Mountain's discharges of pollutants from the 
re of the following: 
ids, Defendant 


ax Snowshoe facility excecded the discharge limitations for ene or m0 
Biochemical Oxygen Demand, Fecal Coliform Bacterie, and Total Suspended Soli 
Viable for any:unlawful discharges that have occurred subs 


sequent 


term is defined in Section 3 of the WPCA, W: Va Code § 22-11-2, 

31. The WV/NPDES Permit Fequites the Defendant Snowshoe Water and Sewer to report 
monthly to the WVDEP information reiting its discharges. Reporss submined by Snowshoe 
Water and Sewer, as well as an inspection pee by WVDEP in February 2003, show that 
discharges exceeded discharge histatins ‘Suni in ~ ‘permit for the pollutants identified in 
paragraph 30 above on various occasions dating the period from Januery 2002 through February 
2003. i 
32. Defendant Snowshoe Water and Sewer’s failure to achieve the discharge limitations 
contained in the permit is a violation of the WPCA and the applicable WV/NPDES permit. 
Defendant Snowshoe Water and Sewer is further able for any aaewfil discharges thet have 


i 
7 


occurred subsequent to February 2003. i 


Fourth Claim for Relief 
ter Quality Standards Violations) 
se Tee on x Suavaboe) 
r 33, Paragraphs 1 through 20 are vealleged and incorporated hersin by reference 


; 


Fs | 


- require, inter alia, thas the permirice properly operate and maintain al 


35. General Permit No. WY0103110 issued to Snowshoe Mountain and the WICK 
provide, inter alia, that the permittee’s discharges from the fon at Snowshoe facility ae 
Cause a violation af applicable state water quality standards. 

36. In February 2003, Snowshoe Mountain's discharges from the Inn at Suowshoe 
facility caused 2 violation of one or more of the following water quality standards: Distinctly 
visible solids and Deposits or sludge banks on stream beds, Defendant Snowshoe Mountain is 
further liable for any unlawful violations subsequent to February 2003. 

Fifth Claim for Relief 
(Operation and Maintenance Violations) 
(Snowshoe Village) © 

37. Paragraphs 1 through 20 ars realleged and incorporated herein by reference. 

38. WV/NPDES pesmits issued pursuant to the WPCA require a permittee to comply 
with the terms and conditions of the permit. ‘aay permit noncompliance constitutes 2 violation of 
tne WPCA and the applicable WV/NPDES permil. 

39, WV/NPDES Permit No. WV002331 1 issued to Snowshoe Mountsin and the WPCA 
facilities and systems of 
treatment and control (and related appurtenances) which are installed or used by the permitice to 
achieve compliance withthe conditions ofthe applicable WV/NFDES permit 

40, In Feary 200, Snowshoe Moti ie prop ope ans AAS 
aaa Village fciity whem i failed wo alfa th facility's Row mer tn 


° 


i 
t desermine the cause oF «spill fom certain elorne contac wrks Defendant §, 
nowihon 


Mountain is further lishle for 
any unlawfy! Viciatlons mibsequent to February 200) 


> (Operation and Matateuance Violations) 
(nn at Snowshoe) 


‘l Parsoraphs through 20 are ellged and incorporate hein by reference 

Af WVINPDES permits iseusd pursuant to the WPCA require 2 permittee to comply 
with the terms and conditions of the permit. Any permit noncompliance constitutes 2 violation of 
the WPCA and the applicable WV/NPDES peo, 

© 43. General Permit No. WV0103120 issued to Snowshoe Mouniain and the WPCA 

require, inter alia, that the permitice propesy operat and maintain ell facilities and systems of 
treatment and control (and related appurtenances) which are installed or used by the permittee to 
achieve compliance with the conditions ofthe applicable WV/NPDES permit. 

44, In February 2003, Snowshoe Modniin failed to properly operate and maintain the 
Tan at Snowshoe facility when it failed to pie solids from the facility, which resulted in the 
discharge of solids from the facility. Defendant Snowshoe Mountain is further liable for any 
unlawful violations subsequent to February 2003. 

Fee naa ip teenes Vues) 
Gilver Creek) ~ 
45. Paragraphs 1 through 20 are realleged and incorporated herein by reference. 


46, WVINEDES permits isoued pursient to the WPCA requires permittee t comply 
noncompliance constitutes a violation of 


conditions of the permit.: Any permit 
with the terms and a 
-the WPCA and the applicable WV/NPDES permit 
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require 2 permittee to comply 7 


54, WVINPDES permits issued pursuent to the WPCA 
tutes 2 Violation of 


with the terms and conditions of the permit. Any permit noncompliance consti 


the WPCA and the spplicable WV/NPDES pemnit. 


56. WVINPDES Permit No. WV0023311 issued to Snowshoe Mountain and the WPCA 


require, inter alia, that the permittee record the date, exact place, and time of sampling or 
sauces foreach sample or repamerocncs akan pursuant to the permit. 

56, Snowshce Mouctain fatled to coniply with the requirement in paragraph 55 above 
when it failed to record the sampling time Sor tie December 2002 Fecal Coliform sample at the _ 


Snowshoe Village facility. Defendant Snowshoe is further liable for any unlawful violations 
: 


subsequent to December 2002, : 
the for Ret Z 
* (Monitoring and‘Reporting Violations) : 


(tan at Snowshac) 
57. Paragraphs | through 20 are realleged and incorporated herein by reference. 
58. WV/NPDES permits issued pursuant to the WPCA require 2 permittee to comply 


with the t iti it’ i 
the terms end conditions of the permit. Any permit noncompliance constitutes a violation of 


tie WPCA and the applicable WV/NPDES permit, 


59. General Permit No. WV0103110 issued to Snowshoe Mountain and the WPCA 


require, int ‘ 
Squire, inter alia, that the permittee collect, preserve, and analyze all samples in accordance with 
the latest edition of 40 CER Part 136, 


4 F 
Snowshoe Mountain falled to comply with the requirement in 


ae Paragraph 59 above 


Quarter 
2002 Pecal Coliforn sample exceeded the sample holding time pursuant to 
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Gypsy moths are spread by people, who transport eggs or other life stages, and by kecog tiers 
blows the young caterpillars on silken threads. Gypsy moths are currently bane dence 
and west from the infested area. The infested area includes most counties in the oe ee 

West Virginia. Of counties within the Monongahela National Forest, only Greenbrier 

Nicholas County are not considered to be within the generally infested area. 


In areas which experienced heavy defoliation in summer of 2000, heavy defoliation in 2001 ~~ 
result in tree mortality. The extent of defoliation this year has already affected tree growth an: 
health. Ifheavy defoliation occurs next year, as expected, tree death will affect recreation 
developments (like campgrounds), wildlife habitat, forest health, and timber production. Areas 
with high populations of gypsy moths have more young caterpillars and other life stages which 
can be spread to un-infested areas. 


Development of a Proposed Action to Treat Gypsy Moths —- Where do we need treatment? 


In order to develop a Proposed Action for gypsy moth management, factors relating to the 
expected spread and the extent of damage expected during 2001 were evaluated. The primary 
predictor of heavy damage for next year would be the number of egg masses found in each area. 
For general forest areas, greater than 750 egg masses per acre would indicate that heavy 
defoliation is expected. For campgrounds, picnic areas and developed recreation sites, greater 
than 250 egg masses per acre would result in visitor contacts with abundant caterpillars and 
moths, and defoliation weakening or killing trees which could pose a safety threat to people and 
property. 


Although not all egg mass surveys are complete, preliminary surveys indicate that the egg mass 
densities are very high within the areas of heavy defoliation (up to 18,000 egg masses per acre in 
the Lake Sherwood Area, for example). Some areas of moderate defoliation have egg mass 
densities high enough to cause heavy defoliation in 2001. Egg mass surveys will be completed 
for any potential treatment areas, and final decisions to treat would depend upon the presence of 
large numbers of egg masses, as well as the evaluation factors shown in the table below. 


Refer to the maps for the location of the defoliated areas 


as listed and described in the table. Bi 
Bend, Jess Judy, and Smoke Hole recreation areas were 


not within the defoliated areas this year. 


*RD=Ranger District 


Evaluation Factors Used in Developing the Proposed Action 


Evaluation Factors 


7 


8. 
9. 


Heavy defoliation- 2000 

Moderate defoliation- 2000 

Heavy defoliation expected- 2001 alle 
Location on the leading edge of reproducing populations of gypsy moths, indicating 
potential to spread into un-infested areas 

Developed recreation sites 

Developed recreation sites in Forest Plan Management Prescription 7, where the 
“vegetation will be managed to ensure that the long-term viability, safety, and 
attractiveness of the area continues throughout the anticipated life of the development.” 
Merchantable timber land affected 


Management areas where the Forest Plan calls for active timber management 
Oak mast production affected 


10. Visual quality objectives affected by views of dead trees from roads or areas of concern 


For all the affected area, resource management will be affected to some extent by the gypsy moth 


in 2001 


Thus the Forest Plan would allow treatment in any of these areas. The Potomac Ranger 


Destrect fs part of the generally infested area, where the gypsy moth is an established pest species. 
Spraying for gypsy moths would be unlikely to keep this pest from invading other areas. The 
sees to the south of the Forest, and the areas on the western edge of the Greenbrier RD, 

poco noe potential to allow gypsy moths to spread to additional un-infested areas. The 

pre me CO Bi . i 

pe - © of large numbers of gypsy moth caterpillars and moths at Lake Sherwood and at Seneca 


‘edieetes potential for recreation traffic to spread the pest rapidly to un-infested areas. 


y Se potential for this pest to spread more rapidly was the primary factor in deciding which areas 


Seley 


omder for weatment. Our priority, in kee i ; ‘j 

| y, ping with the USDA Final G 

t n ronenentel Impact Statement, 1995 (FEIS), is to slow rp wena 
fig the 


the spread of the mot 
»neet of defoliation in un-infested areas. The following areas holy ea 


ries of treatment areas will vary 


proposed action for treatment. Acreage and exact bounda: 


is i e the boundaries more 
slightly since egg mass surveys currently being conducted will defin 
precisely. 
¢ Marlinton Ranger District, 9500 acres, 
¢ Greenbrier Ranger District, 650 acres, 
« White Sulphur Ranger District, 1000 acres, : ; 
* Sherwood Lake, approximately 1000 acres, including 6.1 areas near the Lake which were 


not defoliated in summer of 2000, and the campground F 

* Seneca Rocks, 40 acres including the area defoliated last year and surrounding area to 
make up a minimum sized spray block, 

« Jess Judy and Big Bend, 80 acres. 


Additional factors which support inclusion of these areas are discussed below. 


The heavy defoliation in these areas covers much larger blocks than the general forest areas on 
the Potomac Ranger District. If heavy defoliation does occur in 2001 as expected, the forest 
health effects and increased tree mortality will cover more area. It is anticipated that 
environmental effects of these larger blocks of defoliation will be much greater, in terms of water 
quality and quantity, fire danger, and effects on wildlife and timber values, than would be the 
effects in the smaller ridge top patches of heavy defoliation on the Potomac District. 


The Forest Plan direction for vegetation management in Seneca Rocks and Lake Sherwood, as 
quoted in Factor 6, above, indicates that visual quality and attractiveness of these areas is a 
higher priority than for the general forest area. This is also the case for individual campgrounds 
and picnic areas. Thus the immediate areas of Jess Judy and Big Bend will be included in the 
icate that most of these areas are slightly 

u acre), but caterpillars are ve likely to 
spread by wind from the area of heavy defoliation immediately to the west. Smoke Hole Pienic 
Area had egg mass counts lower than the threshold and is not in danger from nearby populations 
time. 

The 6.1 area around Lake Sherwood affects the view from the recre; 


have an effect on the attractiveness of the area discussed above, T) 
Y pine trees, which could die after only one defoliation. 


ation area, and this would 
he campground itself has 


Preliminary Surveys in the area on the Greenbrier Ranger District, indi 
numbers of egg masses in the area of moderate defolig ‘ a 
primary concern, this area will be includ 


cated some plots with high 


ation. Since spr sa eae 
ded as well as th read of the insect is our 


he adjacent area with heavy defoliation. 


ut mast production w: 
Will be 


tion for treatment 


m 
Ml be likely to result in he 
year 


Des srw 


s 


Development of a Proposed Action to Treat Gypsy Moth — What type of treatment should 


we propose? 
isi integrated pest management 
G Moth FEIS Record of Decision follows an integ 
The aiet eipomndienins management of gypsy moth populations whee — they pose 
a risk to resource values and uses, and allows the use of various treatments, indivi ly orin 
combination, to manage gypsy moth populations. 


t sed is based on the National Gypsy Moth FEIS which contains three 
oe nears faethe adverse effects of the gypsy moth: Eradication, Suppression, and Slow 
the Spread. Eradication is not being considered here. It is not a reasonable strategy in areas 
where the gypsy moth is already established, nor in areas where large acreages of reproducing 
populations are becoming established. Suppression is a strategy to reduce damage caused by 2 
outbreaks where the gypsy moth is established. Slow the Spread activities slow the rate at which 
the insect moves into un-infested areas. Both of these strategies are part of this proposal for the 
Monongahela National Forest. Both strategies may involve the use of pesticides. 


Gypsy moth treatments using pesticides began within the Monongahela National Forest in 1989, 
The following chart displays an annual breakdown of treatments, which were all applied by 
serial spraying, except for the emulsified soybean oil, which was sprayed manually on each egg 
mass. Forty acres is the minimum acreage which can be sprayed by airplane. 


METHOD OF TREATMENT 

‘ TOTAL 
YEAR | Bt_|GyP| DFB | PEF re | ACRES 
a X 

1990 ee x [x 

1991 2 a ee x 

2) eae ie ae aa 

1993 X X 

$904... Eh 5% a: t 

1995 i x a 


Et ~ Bacillus thuringiensis, 


scrpillars of moths and by 
Says efler “praying, since 
Or Very high population | 
YF 
Heal insectic 

yhedro FY ail 
ws virus (NPY), This disease Organism specificall “hil gee 


i Min not related to Teas ane Kills gypsy moths, without 


— — °°} 


be 
i i thus it is not available for — 
oranimals. This substance is very expensive and difficult to produce, 
general forest spraying, only for extremely sensitive areas. 


DFB — Diflubenzuron, or Dimilin, a chemical insecticide that hile ee Ce 
with growth of the caterpillars. It also can affect or kill the imma' hi ag pce 
spiders and crustaceans. It persists on vegetation and may remain pst rebel bie? 
raying. Because of the effectiveness and persistence of Dimilin, only one — ae 
routed; even with very high populations. No human health effects are likely from expo: 


Dimilin as it is used in gypsy moth projects. 


PF — Pheromone flakes, a synthetic version of the gypsy moth sex attractant, used where gypsy 
moth populations are not high, to disrupt and prevent mating, and thus keep populations very 
low. 


ESO — Emulsified soybean oil, a substance that can be applied directly on each egg mass to 
prevent hatching. This product has been used in campgrounds where it is practical to find and 
spray most egg masses. It is not toxic to humans, plants or wildlife with the exception of fish. It 
should not be applied directly on surface water. 


The proposed action will be to use a treatment method that: is available; is capable of 
suppressing the gypsy moth; can reasonably be applied over the large areas of infestation; and 
has limited impacts to species other than gypsy moth. Pheromone flakes 


'y moths, however, it is 
the environment and 


moths or whether t 
made through an 


Decision Notice and made 


PECIFIC directio, he public 
Nn tO ensure ¢, Public. The 
regulations, 'sure compliance 


arise, may 
er cess, the following issues, or others that may 


‘ the pro, 

: lysis pro! F ing the development of 

During the ean additional alternatives. i ‘ninimize any harmful effects. 

make it necessary (© hive recognized and choices were m fs 
issues We 2 The 

action, these issues ticides affect wildlife, livestock, pe ee icide 

d the National Gypsy Moth ee ee objective! be used. 

Forest ee least persistent pesticide ba Cupcake which are specific to 

dosage an ion is to use only Bt or = includin 

aa e foeray aot respectively, no harm to mammals, inc 2 

insects an 

people, is expected. 


|, How would the use of pes 


i fish? 
Id the project harm birds, amphibians, eee 7 
Mes nt ects to these species are not anticipate a pee | 
ae that are feeding on foliage for up to 14 days fo! 


spraying. 


3. Would the project affect threatened or endangered or eigenir bao bey 
"their habitats? Forest Plan and National Gypsy we ee an : ae ee 
i i ies to determi 
that we coordinate with affected agencies pT ET, 
ill not adversely affect these species. Thus we will cool 

be Wildlife Sawics and the WV Department of Natural Resources. As part of 
the environmental analysis, a biological evaluation (BE) will be done to assess 
potential impacts on TES species that are or may be in the sprayed area. 


Would the project affect water quality? Neither Bt, nor Gypchek pose threats 
to water quality. By keeping trees alive in the filter strips of some streams, water 


quality could be better with the project, than in areas where gypsy moths are 
allowed to kill large numbers of trees. 


w 


Would the use of pesticides pose any potential human health hazards? Sce 
#1 above. Although these biological pesticides are specific to a small group of 
insect species, additional precautions would help to avoid any discomfort or 
concems due to spraying. Spraying will be done during early May, and 
Fecreationists will be warned at affected Tecreation areas. Low flying aircraft can 
be considered a hazard, so campsites will be closed during the actual spraying. 
Signs will be posted 


at trailheads entering spray blocks, if an i i 
S, 'y- Aerial spraying 
will be done under weather conditions that n folie 


ninimize spray drift onto adjoinin 
Private or other non-target lands, oy HOMENS 


Would the 


objectives? 
t 


Project maintain Monongahela National Forest visy 

Areas of dea: to be visible 
The 2 recreg 
and Lake S} 
quality 


val quality 

NeXt year in untreated 
AUON areas under management 
lerwood, are expected to have few 


d trees are expected 
ocks on the Potomac Ranger District 


Prescription 7,0, Seneca Rocks, 
dead trees w affect Visual 


2 Spread by 
Would the project slow the spread of gypsy moths ested areas Ste 
y campers and other recreationists from Lake Sherwood an nigh oth 
minimized. Treatment of recreation areas expected to have ene ae 
populations will reduce the nuisance to visitors and minimize ee ee 
visitors may accidentally pick up and transport gypsy moths or 2ES 
forested areas or back to their homes. 
impacts associated with the ae eigen 
ive effects will be analyzed as part of the environmental analysis 5 
oe rete landowners within some of the affected areas are expected to spray 
for gypsy moths, as are the George Washington and Jefferson National Forests in 
Virginia. Private landowners could spray with Dimilin or Bt. 


_ Would there be any cumulative i 


. Will the project protect the National Forest from defoliation by gypsy 

moths? The project would reduce effects on forest health and the number of trees 
expected to die. The untreated ridgetops and hillsides in the North zone of the 
Forest, where defoliation was heavy in 2000, would be likely to show abundant 
tree mortality. Trees that survive and regenerate in these areas will be those less 
susceptible to the gypsy moth. Areas on the North zone of the National Forest are 
known to have high levels of the fungus, Entomophaga maimaiga, in the forest 
floor. If weather and other unknown conditions work to enhance the action of this 
fungus, gypsy moths may be killed and populations of the gypsy moth may 
decline even in untreated areas. This is unlikely to happen before heavy 
defoliation has already occurred. In untreated areas with only moderate 
defoliation last year, fewer trees will die under heavy defoliation conditions this 
Spring. Spraying could be considered for spring of 2002, if warranted at that time. 
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marks today in verbal and writte 
a forint protest of the Pocahontas He 
lll money to Pocahontas Woods, Inc., 


Please let my 

comment and a 

appropriate Title 
nization comp: 

pe the Pocahontas County Commission as 

the private community. 

rmation as a resource to be used to 


| wish to present my comments and info greedy, and inequitable actions of 


investigate investigate the self-serving, 
members of Pocahontas Woods, Inc. 


5 as a general concept extends back in time several years to 
eo eee by Gibbs Kinderman in which a timbering showcase project 
was established with a primary location at Slatyfork, WV. This idea eventually 
died of natural causes only to be revived in 2001 with passage of the Rural Safe 
Schools and Self-Determination Act. 


Around the spring of 2001, several persons got together and formed a private, 
non-profit corporation to exploit the provisions of the newly passed federal act. 
Gibbs Kinderman, John Simmons, John Friel, Bernard King, James B. Phares 
and Ralph Beckwith formed a compensatory corporation called Pocahontas 
Woods, Inc. using the local physical address of Rt. 1, Box 139, Dunmore, WV 
which is the same address as another nonprofit group, West Virginia Mountain 
Radio. WVMR is located on land leased from the Pocahontas County Board of 
Education. 


The mission statement of Pocahontas Woods, Inc. is that it seeks “fo promote the 


creative and ecologically sound utilization, enjoyment and understandii 
fofest resource in Pocahontas County, WV...” or ae 


!n a Rural Business Enterprise Grant A\ 
to the Rural and Business Enterprise A 
Primary goals of the corporation: 


pplication summary submitted 12/31/03 
gency, Mr. Gibbs Kinderman outlined the 


“To work on developing a high- ina i 
Pooahiontzs County" high-end craft wood working industry in 


; “Gur tie ae employment for talented young people...” 
"Mal focus has been on developi ining 
he ae people and adults to ovens awe igh ee 
Win This project] ..."our focus wi i 
current local woodworkers with: thee pele aneee fe? 


Program.” 


To give fle 
they could no} 


dgling Wwoodworkin, 
j bi 
rarer eet | nsinesses access to equipment 


emselves, thus making it more 


feasible for them to hire additional bee and providing basic 
intermediate training in An pi se wir cane 
» ‘To develop a shop, office and s ee 
i ini keting, and prog 
scale production, training, man fie: fs 
e “To develop an organizational structure ah eee on 


i wel 
btain necessary financing as é ae 
pare merkatlng and quality control and access to equipment 


» ‘To develop a training program aimed at providing a skilled work 
force for this emerging local industry... 


le and Pocahontas Woods, Inc. is to 


a8 \ 
cae or egret ee | have no heartburn regarding their 


be commended for its effort in this regard. 
efforts in these matters. 


The rub comes in when Pocahontas Woods, Inc. use the methods of on 
to great a monopoly on public funds. Pocahontas Woods, Inc. is a closed shop. 
The WV Ethics Commission has ruled that they are a private organization which 
must not open its doors to the public, post its agenda, or reveal its private funds 
to the community. 


The rub comes in when Pocahontas Woods, Inc. solicits and recruits members in 
a totally private manner. While it is true that some of the board members are 
public officials, such county commission president and the school 
superintendent. Such appointments are merely figurative. Joel Callison, like 
n Simmons is or has been on the board to insure that at least one vote of the 
y commission is always in favor of appropriating the Title III money over 
ch the county commission has control. New evidence suggests that Reta 
1 has more than a passing interest in Pocahontas Woods, Inc. The 
tendent is appointed so that the Board of Education will allow use of their 

and not compete with Pocahontas Woods, in rendering educational 
#8 to the youth of our county. No representative of the Pocahontas County 
»! Board has actually been formally appointed to this body. In fact, very few 


bople, kno 


ow just who has been representing the school board. 


‘ub comes in that Pocahontas Woods, Inc. 
pocree V » Ne. assumes no obligation to i 
fe be — _ see ier organization. It has no enticing 
nee Des Woods, Inc. has a closed hirin i 
y ave been either Pocahontas Woods Me. proses pi ba 
‘ ers or 


yoo of the Pocahonte 
wad i a — melee School system, |s it not surprising that 
ie the project coordinator, 


nsultant both the president, 


Chool emp OYO6, Joe Ri ®Y, and his Wife too! a 

"0 \ , , " veek. Jong 
* 8 Training sessic e Fdin, 

e t Noods 9 8@8s8ion aardi 9 a 


sine which will be | Nn educational Project 
’ #8 8 agricultural business coun 84,tnis pod PCHS 
Paid for Mr. 


Was Mr. Riley paid extra by Pocahontas Woods for that) 
lar school salary deducted while he was obviously ja 
Woods, Inc. Why Mr. Riley? There : 
ich such a course? 
daughter of Gibbs 


Riley's substitute? 
was Mr. Riley's regu! reco dee 
in a private mission of Pocahontas / 
ert teachers at the high school who would qualify to tea 
The answer is quite simple—Mr. Riley's wife is Sarah Riley, 


Kinderman. 


ibbs Kinderman, President of Pocahontas Woods and a member of the board is 
og Project Director. This seems to allow him to be both the boss and the 
employee at the same time thereby raising issues of conflict-of-interest. It also 
seems that John Friel is exercising a conflict-of-interest in that he is both boss 
and employee. Federal laws generally tend to frown upon such relationships. 


Duane Gibson, Building Trades instructor at Pocahontas County High School 
also serves as an instructor at for Pocahontas Woods. Whether Mr. Gibson is 
being paid by Pocahontas Woods during his daily schedule as a government 
instructor is still unresolved at this writing. We shall attempt to clarify these 
matters which would be an obvious conflict-of-interest and an a serious ethics 
violation. We do know that Pocahontas Woods was to begin a series of 12 
classes on March 8, 2004 at PCHS for students during the first block of each day 
which is definitely after-school. This means that absolutely none of the Title III 
money could legally been used for those classes because it is reserved for after- 
school classes. What we don't know is how Mr. Friel is getting paid. Since 
Pocahontas Woods, Inc. subsists almost solely from Title Ill funds, it is important 
that you investigate this matter. The same Pocahontas Times article also 
indicates that Duane Gibson, the carpentry teacher at PCHS was also serving as 
an instructor of the same class. How can this be? Teachers are hired for either 


a half-day or a full day? What is h i ith hi se See ‘ 
block? 2) 's he doing with his regular obligation during first 


ott 


c 
teac 


18 teaching the class? Mr. Gi 

: class? » Gibson obvio } 

ise he hag “sche i poe 

— e il pera Schedule of duties to the Prt el oe ee ree 

nna the ds Y h Ne can lay down his regular work | vane re vee 
* SO who is watching the youth? ond ands eaae hide 


You will remember that we uncovered a system at PCHS a 7 a pie ge 
in which teachers were selling their Conference & eps pe 7 pies 
time during each teacher's day, about 80 minutes mabe in wi c 

i tudents. It is a time when they pre| { Ne 
contre with parents, do paperwork, and otherwise engage In activities 
which impact the rest of their schedule. 


The usual rate at PCHS is double the hourly rate of pay. te bee te bi 
was pulling down $62.96 per hour or about $90 per day. ¢ mney < 
paid this amount to reward them for neglecting their panies lu’ ae hs te 
other duties. The means that either teachers don't need a C&P or tha’ y 
being paid to neglect one duty while engaging In another. 


i igati indi i i ight be happening in 
Our investigation seems to indicate that this same thing might | ; 

relation to Pocahontas Woods, Inc. We have reliable information that ‘double- 
dipping” is occurring at PCHS with regard to the regular school day. If so, it 


means that a private organization is paying school staff members to neglect their 
public duties while performing private duties. 


Now Pocahontas Woods proposes to intrude further upon the educational system 
in Pocahontas County. Pocahontas Woods claims that the Pocahontas County 
Commission will be providing funding for the shop building on a on-going bases. 
in the executive summary, a false claim is made that “The Pocahontas County 
Commission has voted to commit 15% of the payment in lieu of US Forest 
Service Timber Royalty to the Pocahontas Woods project for the fiscal 
years 2002-2007." This is patently false and constitutes a “false claim” to the 
United Sates government in light of the fact that there is absolutely no record that 
the Pocahontas County Commission has made such a commitment for such a 

d of time. WV law specifically forbids such a long-standing commitment on 
art of commissioners. This statement is made to me the sustainability 
s of the grant being sought and it leads the Rural Business Enterprise 
ement officials to conclude that the project has long range sustainability 


nm reality the funding process is a year-by-year matter ca i 
mail pable of bein 
“ Gown with one vote on any day of the county commission. . 


vote what our tw 


vo public bodies have not done in respect to Pocahontas Woods. 


he Pocahontas County Commissi 
5 C is ; 
pport 2007 y sion has not make a commitment of 


*hontas Woods uses public fac 

5 acilities wi 
vias County Board of Education Nout pare oe i 
2 mas 


4888 BChool equipment without authorization of 


Pocahontas Woods injects instructors into the after-school program 
which are not qualified. 


i ingle 
The Pocahontas Board of Education has never approved a sing! 
after-school program for Pocahontas Woods yet its uses school 
facilities and equipment. 


The Pocahontas County School System doesn't seem to know 
where its instructors are: Pocahontas Woods sponsored Joe Riley, 
and his wife the Ag Instructor, Gibbs Kinderman’s daughter, toa 
week long training session yet the board never approved the trip. 
Who is paying the cost of a substitute for Mr. Riley. Was his pay 
deducted for this trip? 


The Pocahontas County Commission has allocated funds for 
forest-related after school programs” which are not being used for 
“after-school” classes. 
“Sec, 302. “(a) Limitation on county fund use. County funds 
shall be expended solely on projects that meet the requirements of 
this title.” Public Law 106-393 16 USCS 500 


*(b) Authorized uses: (4) Forest related educational opportunities. 
A county may use these funds to establish and conduct forest- 
related after school programs.” 


The Pocahontas County Commission fails to properly exercise its 
supervisory authority over federal funds in its possess. An on-line 


presentation indicates three indicators which should be followed 
carefully. 


Select your Title Ill projects conservatively, at least until you 
feel confident in your decisions. 


2 Jse detailed and thorough financial accounting regarding 


hose projects. 


3. Have written justification to docu i 
; j 5 ment ev 
pobre ery withdrawal from 


Workshop: PL 106-393 and PILT 


*© Voods, Inc.'s current proposa @ schoo sys! 

A ip ope tr , tem and PCHS in 
and parcel of one whole Pocahontas Woods, Inc 
»» On the foc king = mi that it takes up 

i » football parkir y lot, Never mind 


st 


urin ball 

inordinate portion of the public parking space for parking during 
is tocated ‘on your property. oat 
ind, that Pocahontas Woods is a private organ n 


Now Keep in rid a private building. This organization would totally cont 


i + + a i i y 
Sata oe ates Without a discrimination policy, they could forbid any 
acces: : 


person of color, gender, or standing to enter that building. 


“ » PCHS 
ilding is that they have “outgrown the P' 
Le een wa rata anes only time that the rps lesohictnoe 
ai school system is during the daytime. Pocahontas Pb fee! 
es ined $150,000 of funds earlier and is requesting another 1006 Oe 
ae a 's Title Ill fund which can only be used for “after-school ee ae 
feerhey be running out of space. They certainly don't need any space for “a 
school” classes. This is fraud on its face. 


Title ill federal funds such as those Pocahontas Woods has already received He 
is currently requesting funds that can only fund after-school” programs. u 
would they need $250,000 for “after-school” classes? There are not enoug 
youth and adults in Pocahontas County to provide that many classes. In fact, of 
the first $150,000 given to Pocahontas Woods, Inc. only $25,000 has been spent 
on anything. Sounds a lot like the plan to provide $30,000 worth of golfing 
lessons per year on our local 9-hole golfing course! 


This year’s current budget does call for a few classes, perhaps as much as 
$15,000. Of the $150,000, Pocahontas Woods, Inc. proposes to spend $2,000 
per month on administrative expenses and $700 per month on travel expenses. 
What kind of budget is that for “after-school” classes. As far as | know, neither 
Nstructors nor students are paid travel expenses to attend class. As far as they 
students are concerned we have an after school bus which eliminates all travel, 
Ordinarily public school teachers are given expenses to come to work. 


thermore, there are only 
00 worth of administrative 
in addition to the budget 


t there are $4 
Classes, This is j 


ocations for class room costs, 


Per the current application for $100, 000 more fu 
Nisresting i220 1001 nds for “after schoo!” i 
te - Ng to note that no one dollar is allocated for inst or eae 


ruction. Obviously, this 


tve % careful stud of the 5 
ieee a rece en ty "that reveals that Pocaho 


Ndtures 


ene 
i is not free money. Itis 
have such a limited use. Federal money is no’ 
a is raised thorough taxes. It must be accounted for. bese sie 
separate accounting. Why should you give them more when they won’ 


they have responsibly 


Let me remind you that Pocahontas Woods was supposed to give quarterly 
reports, not reports every two years! Make them do it right? 


ntas County Commission will be held accountable for this money. 
he ep hi has gules the plug on last years’ system. No longer will the 
money be sent straight to Pocahontas Woods, Inc. The money has to ere 
through you. You will be audited for the proper use of this money. | have ta 
to Mike Parsons and Wayne Kershener and indicated my displeasure with the 
former method. | am now assured that you will be audited for this money this 
year. In fact, we are calling for federal auditors to take a special look at the way 
this money has been handled. You better be very sure that Pocahontas Woods, 


Inc. is using the money properly or you may be personally responsible for this 
money. 


In fact, you can still save yourself and the county if you act quickly. So far your 
liability is about $25,000. As soon as this building is built and the next $100,000 
'S spent, it will be too late to save our county from loss. | respectfully ask that 
you have a federal auditor review the use of these funds before another dollar is 
spent. | am sure you don't want a half-skeleton of a building broadcasting your 
‘esponsibility to all the citizens who come to football games. 


Finally, let me state emphatically that what you are doing is totall i 
Fa ) Y unfair to the 
ctizens of our county. We have a tight to apply for Title II! money; you have a 
portunity. | am formally asking for that 
tyone have a chance to use this 
| really don’t think that is too much to 


funity. | am pleading with yo 
/ for a proper and fitting purpose. 


IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST \ 


JAMES “JAY” PERRY 
Plaintift 


Vv CANo, Ole E-40 


TOWN OF MARLINTON 
Defendant 


PETITION FOR INJUNCTION 
TO THE HONORABLE JUDGES OF SAID COURT: 


Plaintiff is a resident, business owner and registered voter in the Town of Marlinton and has 
an interest in the matters contained in this petition. The Defendant is a municipality in ‘| 
Pocahontas County, West Virginia. The Circuit Court of Pocahontas County has jurisdiction - 
over the subject matter and the parties. 


I | 


This action seeks to obtain temporary and permanent injunctions against the Defendant | 
conceming the recent passage of a municipal service fee ordinance. Plaintiff alleges that the 
Defendant has illegally passed such an ordinance, and that the Defendant should be enjoined 
from enforcing such an ordinance. Irreparable harm will come to him, as well as other residents 
and businessmen in the Town of Marlinton, if this ordinance is not enjoined. 


itt 


On March 22, 2001, and March 29, 2001, the Defe 

Ams, 4 paper of general circulation in thi 
proposed municipal service fee ordinanc 
Publisher's Certificate showing these i 
of this petition. On March 30, 2001, c 


PY 


me effective until vote 
2001, ate Meeting of the T 


—_ 


i i icipal service fee o7 
contained an adequate number of signatures and that the municipal sery : BN 
inactive until voted on by the citizens of Marlinton. A copy of these minutes is marked 


Exhibit No. 3 and is made a part of this petition. 


IV 


i ici i i ballot of a regular or special 
Instead of placing the municipal service fee ordinance on the ic ar " 
election as is jsfatied by the Code, the Defendant “voided” the old” municipal service fee 


ordinance and prepared a “new” municipal service fee ordinance. A copy of the May 1, 2001, 
minutes is marked as Exhibit No. 4 and is made a part of this petition. Acopy of the April 20, 
2001, minutes which noted the “new” ordinance is marked as Exhibit No. 5 and is made a part of 
this petition. Ata meeting of the Town Council of the Town of Marlinton on May 15, 2001, the 
Town Council passed the amended municipal service fee ordinance. The new ordinance was 
published only one time only in The Pocahontas Times in the May 10, 2001, issue. This is in 
direct violation of Code 8-13-13 which requires two publications. A Publisher's Certificate for 
this publication is marked as Exhibit No. 6 and is made a part of this petition. A copy of the May 
15, 2001, minutes is marked as Exhibit No. 7 and is made a part of this petition. 


v 


Plaintiff contends that the original ordinance is unenforceable because it has not been voted 
upon and ratified by a majority of the voters in the Town of Marlinton. Plaintiff contends that 
the second ordinance is unenforceable for two reasons: (1) as an amendment of the first 
“somsttbe it needs a voted upon in the same manner as the original ordinance; (2) the second 

mance was passed by the Town Council afier having been published onl: ime i 
the two limes as required by law. 5. si 


PRAYER 


WHEREFORE, your Plaintiff prays that the Court Issue temporary and permanent injunctions 
» ¥' pray: Ip y pe i} 
®geemt the Defendant which enjoin the Defendant from enforcing either the first or the amended 
mn 


municipal service fee ordinance, that the Defer nt ne be gran 

. that the Defendant be enjoi he be ted his costs and 
se ¢, thal ndant be enjoined that i 

a *eurred in prosecuting this matter, and that he be granted suc é 

f be ed such other and furthe: reliefas 


JAMES “JAY” PERRY 
By Counsel 
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ASANO Biwi wae. 2. 


Virginia Code § 22C-4-10, which requires: 


n occupying a residence or operating 2 
Co Fubscrbe to and se a slid waste collection service 


therefore; or 
(2) Provide proper proof that said person properly — 
solid waste facilities or in any other lawful manner. 


The plaintiffs are denied this right by the PCSWA which does not recog) 
lawful trash disposal other than use of the Green Boxes. 
COUNT Fi 
The "Green Box" system employed by the PCSWA violates the provisions 0 
Virginia Code § 22C-4-8(1)(4) which requires solid waste authorities to establish m 
garbage disposal programs "which shall include methods whereby residents must 
(i) Payment of garbage collection fee; or (ii) proper disposal at an approved solid wai 
or in an otherwise lawful manner" (emphasis supplied). The scheme set up by the PC 
contravenes this statute because there is no provision for residents of the county fo: 
their garbage except by using the facilities provided by the PCSWA. Therefore, they 
deprived of their statutory right to dispose of garbage "in an otherwise lawful manner." is 
COUNT FIVE 


West Virginia Code § 22-15-7 requires that operators of landfills pub! 


However, residents of the county are denied access to the landfill entirely if they 


the Green Box fee Furthermore, use of the "free day" for residential garbag 


forbidden by the PCSWA's Litter Control and Solid Waste Management 


contravention of §22+1 5-7, which states that 


of solid waste may dispose of, in a Jandfill, an amount: 


pick-up truck load or its equivalent." This procedure would : 


trash an inexpensive alternative to the mandatory Green Box fee. 
COUNT SIX 

The defendants County Disposal Service, LLC, James S. Burke and 
are unjustly enriched by this system. James S. Burke, as a member of the P' 
over the rates that the landfill and the Green Box System charge for use. If the tip 
landfill is increased, then the profitability of his company goes down. The tipping fee 
landfill has never been increased, but the Green Box Fee has increased at least by a factor 
four. ; 

Since the Green Box users generate only twenty-five percent of the solid waste that goes 
to the landfill, but supply over half of the PCSWA's revenue, the county residents who do not = 3 
have collection service are subsidizing those who do have it, and are subsidizing the cost of 
operating County Disposal Service, LLC. 


COUNT SEVEN 


The current green box system violates the Equal Protection clauses of the West Virginia 


United States constitutions. The fee system creates unreasonable class discrimination and 


Teqquizes one group of county residents to subsidize other groups without any reasonable basis 


H lass 
‘The plaintifis herein move for an order certifying the ¢! 


J estate situated in Pocahontas County, but) 
provided. 


owners oF occupiers of Class Il real 


identi ion service is 
areas within the county where residential garbage collectio 


As grounds for said motion, the plainti fis aver the following: 


‘The West Virginia Rules of Civil Procedure, Rule 23(a) contains four prereq 


must be met before the class action may go forward. They are all met in this case: = 


4 ae is japeaehe 
(a) "T]he class is so numerous that joinder of all members is impractical 


this case there are approximately 3500 households affected by the Green Box system all of 


which have substantially similar claims. It would be a grave burden, if not a practical 
impossibility, for each one of these households to hire an attorney and sue individually. 
Furthermore, there would be considerable time and expense of litigating 3500 separate lawsuits. 

(b)  "{P]here are questions of law or fact common to the class."" The central issues 
in this case are: 


a: Whether or not the failure of the PCSWA to provide for other alternatives to the 


latory system violates of State law or the Equal Protection Clause of the Federal or West 2 


Virginia Constitutions 


ii Whether or not the PCSWA is acting in violation of State law or the Equal 


tection Cl 


suse of the Federal or West Virginia Constitutions by unfairly discriminating 


'® proportioning the amount to charge this class and the other county residents 
ection services and landfill fees, 


Vhether or not the [ 


'CSWA is unfairly discriminating against this class and 


from the discrimination, 


Whether or not James Burks is using: his position | 


iv. 


‘a fee system that benefits him by reducing the costs of operating h 


¥ Whether or not County Disposal Service, LLC, is 


James Burke's actions on the PCSWA. 


vi. Whether or not the lawsuits currently pending seeking to 
fee and the statutory penalty should be allowed to continue and whether further 
be prohibited. 

(c) "(T]he claims or defenses of the representative parties are typical 
claims or defenses of the class." All of the issues listed above apply equally to all 
non-residents of the County who are subject to this fee except for those five cases where , 
collection suits have been filed. However, the residents who have not been sued are still s 
to suit if they refuse to pay. 


(4) "[T]he representative parties will fairly and adequately protect the interests 


of the class." The named plaintiffs are aware of there responsibility to ensure that the class as a 


whole is treated fairly. 


The plaintiffs further represent that their claim falls within Rule 23(b)(3) of the 


West Virginia Rules of Civil Procedure. The questions of law and fact predominate of any 


tions affecting only individual members, and, because of the number of plaintiffs and 


relative small dollar 


‘mount of cach claim, a class action is the superior method for fairly and 


effictent way to adjudicate the controversy, 


PRAYER FOR RELIEF 


WHEREFORE, the plaintiffs, individually and on behalf of others similarly sit 


fox the following relief 


iy 
a ‘An Order enjoining the Pocahontas County Solid sic 


=F 
further legal efforts to collect back-due Green Box Fees and/or bei 
against any prospective plaintiffs. 3 

(2) An Order staying all pending actions in the Magistrate or Cir 
Circuit Court of Pocahontas County to collect back-due Green Box fees until 
Court can determine the rights of the parties. 

(3) _ Anorder enjoining the PCSWA or any entity operating on its behalf, 
collecting any additional green box fees from any owner or occupier of Class II residential ) 
property until the legality and/or constitutionality of the current system can be judicially 
determined. 

B. OTHER RELIEF 

(1) An Order granting the plaintiffs Motion for Class Certification, 

(2) An Order declaring the rights of the plaintiffs under West Virginia law regarding 
use of the landfill free-day 


(3) An Order awarding costs, expenses and attorney fees associated with this 


(4) 


Damages equal to an amount required to reimburse the class as a whole for the 


portion of the fees they have paid in excess of the amount of trash they generate. 


( Compensatory and punitive damages, 


(é A Writ of Mandamus compelling the PCSWA to perform their non-discretionary 


Pp and implement a garbage dis 


posal system that is fair and equitable and in 


tance with the law 


a ee 


pee, ef required in the inter 


on behalf of others similarly s 


By counsel, 


John R. Mitchell (2580) 
Michael T. Blevins (7694) 
JOHN R. MITCHELL, L.C. 
206 Berkeley Street 

P.O. Box 353 

Charleston, WV 25322-0353 
(304) 346-0707 


IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST 


JEROME E. HEINEMANN, 
PAUL P., HILL, 
GEORGE A. SHEET 
HARPER WO} 
LEE J. WOLFE 
RALPH ROMINE, and 

ROGER W. TETER, SR., individually 
and on behalf of others similarly situated, 


JEROME F. HEINEMANN, 
Plaintiffs, 

= Civil Action No. 01-C- 2 

POCAHONTAS COUNTY SOLID WASTE AUTHORITY, 

POCOHONTAS COUNTY COMMISSION, 

COUNTY DISPOSAL SERVICE, LLC, 

JAMES S. BURKS, and 

JOHN C. SHARPE, D.O., 


Defendants, 


PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR 
PRODUCTION TO DEFENDANT POCAHONTAS COUNTY SOLID WASTE 
AUTHOR 


INTERROGATORIES 


Please identify all bank accounts held by the Pocahontas County Solid Waste 


ity including name anda eS: kK. 
g name and address of bank, the name the account is held in, and the account 


ind any closed accounts, 


wify all contracts f ¢ ing the policy number, coverage 
T insurance incladir y 
8 po! 
. 


ind ins : 
insurance Company. 


Pocahontas County Solid Waste Authority inchading: tame, sdiineit, 


or salary, and length of employment 
ANSWER 
5 Please identify and describe any effort by any federal ar state 
the remedy of any violation of any state or federal statute or adweinietrative 


inchide any relevant identification mformation 


ANSWER: 


b. Case number and date of filing. 
Amount of verdict or settlement. 


Please provide all written, documentary informati 
as County Landfill since 1990 | io 


4 


solid waste accepted by the Pocahont 


2. Please provide all financial records including tax returns: profit and | 


statements; earnings statements; a detailed summary of any holdings, assets or in 


bank statements; and state auditor's reports for the landfill and the green box system 


a Please provide copies of all contracts for the provision of services or equi 


to the landfill and the green box system since 1990. 


4, Please provide all copies of any correspondence, filings, petitions, orders, 
memoranda and attachments thereto concerning any attempt by the PCSWA to raise the rates 


for the landfill and/or the green box system filed with any governmental body. 


5. Please provide copies of the minutes for all PCSWA board meetings conducted 


during the last ten (10) years. 


Please provide copies of all records concerning past due accounts of any person 


* entity for use of the green box system or the landfill 


Please provide a list of all persons who the PSCWA claims are subject to the 


{the ween boxe 


John R. Mitchell (2580) 
Michael T. Blevins (7694) 
JOHN R. MITCHELL, L.C. 
206 Berkeley Street 

P. O. Box 353 

Charleston, WV 25322-0353 
(304) 346-0707 


IN THE CIRCUIT COURT OF PO 7 


JEROME E. HEINEMANN, 
PAUL P. HILL, 
GEORGE A. SHEETS, 
HARPER WOLFE, 
LEE J. WOLFE. 
RALPH ROMINE, and 
ROGER W. TETER, SR., individually 
and on behalf of others similarly situated, 


JEROME E. HEINEMANN, 
Plaintiffs, 


v. Civil Action No. 01-C~ 


POCAHONTAS COUNTY SOLID WASTE AUTHORITY, 
POCOHONTAS COUNTY COMMISSION, 
COUNTY DISPOSAL SERVICES, LLC, 


JAMES S, BURKS, and 
JOHN C. SHARPE, D.O., 


PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST. 
PRODUCTION TO DEFENDANT COU DISPOSAL SERVIC! 


INTERROGATORIES 
1 Please identify all bank accounts held by the County Disposal Services 
including name and address of bank, the name the account is held in, and the account niin 


and any closed accounts. 
ANSWER: 


2. Please identify all contracts for insurance including the policy mi 


type, amount of coverage, and insurance company. 


ANSWER: 


$, Please identify all witnesses, including 
have knowledge of the facts concerning this dispute, 


testimony. 
ANSWER: 
4. Please identify all past and present employees, including 


County disposal Services including: name, address, position, amount of wage 


length of employment. 
ANSWER: 


5. Please identify and describe any effort by any federal or state agency ¢ 
the remedy of any violation of any state or federal statute or administrative 


include any relevant identification information. 
ANSWER: 
6 Please describe all lawsuits filed against County Disposal Services 
a Names of the parties. 


t Case sumber and date of filing. 


Asoonnt of verdict or settlement. 


REQUESTS TO PRODUCE 


1. Please provide all written, documentary information containing the amount of 


solid waste taken to the Pocahontas County Landfill since 1990 by source. 


2. Please provide all financial records including tax returns: profit and loss 
statements; earnings statements; a detailed summary of any holdings, assets or investments; 
bank statements for County Disposal Services since 1990. 

3. Please provide copies of all contracts for the provision of services or equipment 


to the County Disposal Services since 1990. 


4 Please provide all copies of any correspondence, filings, petitions, orders, 


memoranda and attachments thereto concerning any attempt by the County Disposal Services 


ise its rates filed with any governmental body. 


se provide copies of all records concerning past due accounts of any person 


sse of County Disposal Service's hauling service, 


JEROME B. HEINEMANN, 
PAUL P. HILL, 

GEORGE A, SHEETS, 
HARPER WOL! 
LEE J.WOLF 
RALPH ROMINE, and g 
ROGER W. TETER, SR., individually 
and on behalf of others similarly sit 

By counsel, 


Sein R. G30) 
Miichse! T. Blevins (764) 
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4 ofA ge 
the roar day, 30 T filed another FOIA request, & COPY of which 4 
Also enclosed 46 Ms. Riley's usual arrogant and dishonest x 


ure that you can toll that my frustration with the habit! 
authority ya 6h lone standing. For many years I tried to help beer) ie 
the public better by helpful suggestions at its public meetings, ‘by volunteer: 
to several of the appointing podies to serve on the authority when 


ocourred « 5 
put ny attonpt now to interest lew onforoenent their b te 
ny reluctant conclusion that Mr. Riley is moro interested in empire then in serving 
the pudlic, and that appointees whom he recommends to the County Commissiog, the 
partment of Environmental Protection, or the 


Soil Conservation Service, the De 
Public Service Commission ‘will never challenge him. _ 


I feel that only indictment or public investigation of the members of the A 
authority Will open it up tp citizens who will operate it honestly, openly, and in 


the public interest. > ae : 
As I have related, local lew enforcement agencies seem unwilling to address 
tpis issue. Ian appealing to you for help. 


Please feol free to contact me about this matter. 
Thank you for your patience with this long letter. 


Sinoerely, 


John M. Leyzorek 
Route 1 
Marlinton, West Virginia 24954 


7199=T191 


to — brvrreer! tas ea Sour Wasre oe 
Mom qe Leyzocox. 
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ne War Unema Oren Meenwes Los, | requst access 
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Thue yor. 
Go 
jouw (open oe 


John Leyzorek 
Ri} Box 248L 
Marlinton WV 24954 e 


In compliance with the Freedom of Information Act the tape re 
portion of the meeting on June 27, 2001 will be made available for you to lis 
offices of the PCSWA. However, the executive session was not taped and 


were taken. 
The request for records of the executive session is denied. These records d 


You will need to make arrangements with Connie as to the date and time} 
listen to the tape. 


Chairman 


By executed with cach prone Chest 


Guaranty Bonded 
ited Cheek for’ 


Eves the rghit to defers 
date for receiving 0 
ee project desigt 
‘advertisement, without the. 
jing such advertisement Gi 
ing valid bidding mos 
ified of such deferment, delay or pBs 
wosernent and the date that proposals will 
be received and publicly opened, 
The West Virginia Department. 0} 
Transportation, Division of Highways 
hereby notifies all bidders that it will af- 
firmatively insure that in any contract en- 
tered into pursuant (o this advertisement. 
minority business enterprises will be 
forded full opportunity to submit bids in 
response to this invitation and will notsbe 
discriminated against on the ‘grounds’ 0} 
race, color, religion, sex or nationia) origin 
in consideration for an award 
WEST VIRGINIA DEPARTMENT 
OF TRANSPORTATION 
Division of Highways 
John J, Welch, Jr,, Director 
Program Administration 


INVITATION TO QUOTE 
The Pocahontas County Board of Edu 
accepting quotes for the follow 
mg: bakery products; food and food serv 
plies. diesel, gasoline and #2 heat- 
These products are for August 16 
igh August 15, 2002. 
10 be sent to Ms. Alice Ir- 

Superintendent, Pocabon 
Schools, 926 Fifth Avenue 
24954 no later than Tues 
D1, at 1.00 p.m. (DST), 
fications concerning. the 

omtact Ms. irvine at the address 
a by calling (404) 799-4505 
Pocationtas County Board of Edu: 


stan the right to accept or re 
r » Whole OF tt pat 
TAM 
QUEST FOR BIDS 
 Pocahomieg County 


wry will Ypetlve alent 
(8 pranynabvaic cap coves ad 

eof thers sanitary 

w Dutenode, We Vir 
will the received until 


+9 ea 

2 WR 

Wee ay, Wh Wied Sisme 
wate . 


E-1Va 
fo Sa TOR 


mes) 342-1400 for & Gon- 
fee of $40.00. 


County Solid Waste Av- 
we rece the right to reject any or 
ort Asa M9Ne 


OR SALE - Froat and rear ends for 4WD 
Gprvolt, #10 ration Dana ¢45, $300, Call 


653-8884 TIP 
SALE - $30. Call 
re ee Ea M9/te 


HAY FOR SALE - Never wet. Lewis 
‘Sharp, 799-7443, evenings. TN9R 


HAY FOR SALE - Round bales, weight 
"$12 each in field. We load 
1 653-4692 TS 


FOR SALE - Sweet com, $2 dozen. 497: 
28 


TAIBE 


WOOD FOR SALE - Ton truck load, $100 
round, $135 split. Call Chris Jordan, leave 
message. 799-1186 i 

FORSALE - Large commercial icemaker 
with 850# bin, $1000; 4 ft. long stainless 
stcel equipment table with utensil rack, 
$100; refrigerated sandwich unit w/12 pan 


Capacity and front cutting board, $1000. 
Melanie Shafer TAM 


—$—$—______ 
FOR SALE - 1996 Dodge Dakota, extend- 
ed cab, 4x4, auto, V6. 799-6795 | 7/12/2c 


—— se 
FOR SALE - 1992 Chevrolet van, ladder 
rack, vins, work yehicle, 5 
Call 799.4432 aher'6 pom Yims 


ss EE 
FOR SALE - °78 Dodge truck wi 
Runs good. 653.2012 wine 


FOR SALE. Sua 
FOR SALE - Square baled bay, $i/bale 
Call 799-4638 ann pa Sess 


1997 Suzuki Marauder 800 


} 


FOR SALE - 


CC motoreycle, 28 
564g Ts 2800 miles, $4,000. Call 


TAR 


1990 ChéVvisler Bi: 
4465 


Mf) 


iazet, 
i 


SAL® - AKC Golden Ri 


ples, great with 
aa ae 

t ¥. Hillsboro, 633.4960 TADMInc 
FOR SALE «Jensen Cl) » in dash), 


{iis OM. $100, Cannon 


$250) 9) Ch : Pend tens, 
aie Sige Laming AMV, 114.000 


snewer - leave a i 1. n dsond Ne 


My, deal. Yaso, 


> Joan 
ar 4 90% 1 2e 


Marino 
Td. [oetviond tas a Sous Wane —_ 


SABIL : FOIA awa 


Dear folus: 
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foresa Z ABriciares ses: * 
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Jette Leyzonee 


= < 4I$4UM«L As. (et tdhemaan 


John Leyzorek 
Rt 1 Box 248 
Marlinton WV 24954 


Dear John: 
This letter is in response to your Freedom of Information request received in th 
10, 2001. The request is denied. This record of information does not exist in the off 
Pocahontas County Solid Waste Authority, 


Sincerely, 


dali 


Edward L. Riley 


40 
Py _ — 


IN THE CIRCUIT COURT OF POC: 


JEROME B. HEINEMANN, 

PAUL P. HILL, 

GEORGE A. SHEETS, 

HARPER WOLFE, 

LEE J. WOLFE, 

RALPH ROMINE, and 

ROGER W. TETER, SR., individually 
and on behalf of others similarly situated, 


Plaintiffs. 


POCAHONTAS COUNTY SOLID WASTE 
AUTHORITY, POCAHONTAS COUNTY 
COMMISSION, COUNTY DISPOSAL SERVICE, 
LLC. JAMES S. BURKS, individually, and 

JOHN C. SHARPE, D.0O., individually, 


ee ee a ee a ee 


To the above-named Defendant: 


IN THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby summoned and required to 


y of which is herewith delivered to you. You are required to serve your answer within 30 days after 


rice of this summons 


“pon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
Peet you for relief demanded in the complaint and you will be thereafter barred from asserting in another 
ou may have which must he asserted by counterclaim in the above styled civil action, 
LAE-2/ 

4) 
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Clerk of Court 
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17 COURT OF POCAHONTAS COUNTY, WEST ' 


IN THE CIRCU! 


JEROME E. HEINEMANN, 
PAUL P. HILL, 

GEORGE A. SHEETS, 
HARPER WOLFE, 

LEE J. WOLFE. 

RALPH ROMINE, and 
ROGER W. TETER, SR., in u 
and on behalf of others similarly situated, 


Plaintiffs, - 2 
Civil Action No.: Olre- z = = 


jo 


dividually 


Vv. 


POCAHONTAS COUNTY SOLID WASTE AUTHORITY, 
POCOHONTAS COUNTY COMMISSION, 

COUNTY DISPOSAL SERVICE, LLC, 

JAMES S. BURKS, and 


JOHN C. SHARPE, D.O., 
Defendants, 


COMPLAINT AND PETITION FOR CLASS ACTION AND PETITION FO! 
INJUNCTIVE AND EXTRAORDINARY RELIEF 


The plaintiffs, individually and on behalf of others similarly situated, in support of their 
Petition For Class Action and Petition for Injunctive and Extraordinary Relief, do hereby aver 


the following: 


PARTIES, JURISDICTION AND VENUE 


1 Plaintiff Jerome E. Heinemann, at all times relevant to this action, is a resident of 
Pocahontas County, West Virginia, and a renter of Class I residential property therein, making 
m subject to the laws and regulations at issue herein. 
Plaintiff Paul Hill, at all times relevant to this action, is a resident of Pocahontas 
| Virginia, and a owner of Class Il residential property therein, making him subject 
od regulations at issue herein, Mr. Hill has not been sued, but he has been notified 


©5000 in bock Green Box fees for the last seven years. In the last seven years he 


x Plaintiff George A. Sheets, at all times releva 


Pocahontas County, West Virginia, and an owner of Class Il resid 


ounty Solid Waste Authority for the coll 
t Court Case No. 


een sued by the Pocahontas C 
Box Fees, approximately in the amount of $818.00, Cireuil 
4. Plaintiff Harper Wolfe, at all times relevant to this action, is 


Pocahontas County, West Virginia, and an owner of Class I residential property th 


been sued by the Pocahontas County Solid Waste Authority for the collection of p 
Box Fees approximately in the amount of $612.00, Circuit Court Case No.: 01-C-21. 
is 89 years old, partially blind and almost completely deaf and on fixed income. 

5. Plaintiff Lee Junior Wolfe, at all times relevant to this action, is a 
resident of Pocahontas County, West Virginia, and an owner of Class II residential prop 
therein and has been sued by the Pocahontas County Solid Waste Authority for the collecti 


past-due Green Box Fees approximately in the amount of $1335.00, Circuit Court Case No. 
C-22 


6 Plaintiff Ralph Romine, at all times relevant to this action, isa resident of 


Pocahontas County, West Virginia, and an owner of Class Il residential property therein and | 


been sued by the Pocahontas County Solid Waste Authority for the collection of past-due 
Hon Fees approximately in the amount of $612.00, Circuit Court Case No.: 01-C-13 

Plaintiff Roger W. Teter, Sr., at all times relevant to this action, is a 
tegen: 


* of Pocahontas County, West Virginia, and an owner of Class Tl residential p 


beteeats aged}; 


nas been sued by the Pocahontas County Solid Waste Authority for the 


ately in the amount of $452. 


past-due Green Box Fees approxim 


C-16. 


8. ‘The defendant Pocahontas County Solid Waste Authority (P 


five-member board and owns and operates the Pocahontas County Landfill wi 


County. 


9. The PCSWA also owns and operates a garbage collection system known. 
"Green Box" system within Pocahontas County. 

10, The defendant Commercial Disposal Service, LLC, is a licensed commercial 
hauling operator licensed to haul solid waste in Pocahontas County. 

11. The defendant James S. Burks owns a one-half interest in County Disposal 
Service and also is a member of the PCSWA. 

12. The defendant John C. Sharp, D.O., owns a one-half interest in County Disposal 
Service. 


13 The defendant Pocahontas County Commission is the body responsible for 


on, funding and monitoring the PCSWA. 


STATEMENT OF THE CLAIM 


14 in 1986 the PCSWA began operation ofa "mandatory garbage disposal program." 


ader this program, businesses are required to use a solid waste collection service operating in 


unity or haul their garbage to the landfill and pay the landfill fee. Residents are required 


ase & solid waste collection service or to pay the mandatory "Green Box Fee." Payment of 

ies the residents of Pocahontas County to use of the "Green Boxes," which are 
5 

*npaters located strategically throughout the county, Residents of the County that 


garbage collection at their homes May, 


do not have 


trash in the dumpsters for transportation to the landfill. 


15, Two commercial garbage coll 
ice and Greenbriar Valley Solid Waste. Th 


lection companies 


County Disposal Servi : 
in Pocahontas County is handled by County Disposal Service. One-hi 


Service is owned by Jim Burke, who also sits on the Board of the PCSWA. 


16. The Green Box fee applies only to Class Il property and is mani 


mailed yearly with the county tax tickets. At the inception of the system, the fee: 


dollars ($12.00) per year. At present, the fee is eighty dollars ($80.00) per year. 

17. The tipping fee at the landfill is forty-eight dollars and seventy -five 
($48.73) per ton. This fee has never been increased. 

18. There are approximately thirty-five hundred (3500) households in Pocahontas 


County affected by the Green Box system. 
19. Snowshoe and Silvercreek resorts may house up to fifteen thousand (15,000) 


"sitors each day and thousands of people maintain residences on the property that are rented-out 


by housing associations. None of these persons pay the green-box fee. 


20, 


None of the businesses operating in the county pay the Green Box fee, Instead, — 


*©y contract with County Disposal Service for transportation of their garbage to the landfill. 


21 Current statistic 


‘al information reveals that the households occupying Class TI 
residential property 
"perly fenerate approximately twenty-five percent of the garbage in the county. 
However, the Green 
teen Box system, residents pay up to seventy-five percent of the total 


peration of thy, 


‘wo enterprises operated by the PCSWA. 


a ee 
22. ‘By statute, landfills are required to provide a free-day" on 


residents may dispose of up to one pick-up track-load of residential garbage 


‘ at 
Pocahontas County, prior fo 1998, residents who tried to use the "free-day 


: : reall 
the landfill unless they had paid the Green Box fee. After 1998, residents were 


the “free day," but they were told that this would not be considered proof of proper 


obviate the need for paying the green box fee. 

23. Certain county residents refuse to pay the Green Box fee. There reasons: 
Some generate little or no trash and some feel it is unjust for the PCSWA to charge the fee and 
deny them access to the landfill, some are elderly and on fixed incomes, and some believe that = 
the fe structure creates a disparity which unfairly burdens rural property owners to the benefit of 
business and municipal residents of Pocahontas County, and some live outside the county and 
haul their trash out with them PCSWA. These plaintiffs agree that the system is unjust and 


operates in violation of the law and demand a revised fee system. 
24. The PCSWA has begun prosecuting those who refuse to pay the fee. A civil 


penalty of one hundred and fifty dollars ($150.00) plus the back due amounts, plus court costs 
can be imposed on each individual. 


25 State statute exempts individuals from solid waste collection fees if they can show 


proof that they 


are otherwise lawfully disposing of their garbage. The PCSWA has no procedure 


ace f 


idents to provide proof that they are otherwise lawfully disposing of their garbage 


* payment of the green box fee. 


he existing Green Box system and the current Solid waste management plan 


by the PCSWA are defective under West Virginia Law and are operating in 
“l Protection Clauses of the United States and West Virginia Constitutions, 


rR, isi 
As detailed more fully below, numerous statutory and Constitutional provis' 
s it 


this system. 


27, Many of the residents of Pocahontas County are low income, elderly 


Ble H 
or are otherwise on fixed-incomes who cannot afford to pay the fee. Strong pul policy : 


considerations mitigate against this result. . 
28. Many residents of Pocahontas County generate little or no solid waste or recycle: 


wwhat little they generate. The current system fails to take into account these factors in violation 


of strong public policy favoring recycling. 


COUNT ONE—INJUNCTINVE RELIEF. 


The PCSWA has begun filing lawsuits in the Magistrate Court of Pocahontas County 
against households to collect past due Green Box fees. Because of the violations described 
herein, the petitioners herein request three types of injunctive relief. 

a. An Order enjoining the continuation of the actions to collect past due green box 
fees until the finalization of this action. T 


An Order enjoining the PCSWA from filing any additional suits until the legality 


tem can be adjudicated, 


\n order prohibiting the PCSWA from collecting any further green box fees from 


ahontas County 
COUNT TWO. EXTRAORDINARY RELIEF 


petitioners respectfully request a Writ of Mandamus compelling the PCSWA to 


f tem that complies with the requirements of West Virginia law and the 


tutions 


ort to reschedule t 


to believe that he 


wade no eff 
st in prose@uting the SWA's viobations of 


have reason 
any more intere 
first. 


Another issue with the Solid Waste Authority has arisen since this first story 

mae Pooahonta: advertisement appeared on 
2001 legal advo: 

perth eae ne ay ee oapoing of the olosed cell at their landfill. 


ids 

vehalf of the SMA requesting b ones : wee 
The sement stated that sealed bide wou received unt 00 PM on 

31 esthayrit The edvertisement further stated that a mandatory pre-bid meeting 


would take place at the landfill on 24 July, 2001, at 10,00 4M, end that this meeting 
was a prerequisite to bidding on the contract. 


Pive days seemed to me short notice for contpactors to respond and attend 
the meeting, but 31 August not an unreasonable bid deadlines 


I attended the pre-bid meeting on 24 July. Mr. Riyey was in attendance, 
a Mark Kiser of the evigineering firm that prepared the olosure plens, and five or 
six contractors. 


I must interrupt the story to mention that soliciting bids for this job was 
not discusseé by ithe Authority at their April, May, or June meetings, so it is 
unclear whether the legal ad of 19 July was an official action of the Authority at all. 


at this pre-bid meoting itvras stated both orally and in the bid documents 
fer (for which a fee of $40 was charged) that bids would be received until 3 August, 
and that they would be opened on the 6th of August. : 


Gne of the contractors present objected that receiving all bids several days before 
opening them looks fishy, and Mr. Riley said that he would look into the possibility 
of opening them én 3 August, immediately after 3200 Pu. 


Sure enough the Authority met on the third of August to open the bids. 


Ba Riley and Jim Pritchard ( County Commission appointee and County agricultural 
Extension Avent) were present along with the Authorit: retary. jorum 
sought by getting Jim Burks aa the tekephone. ct: seer pa 


Oaly ome bid was received, and Opened, and 
given to the ineer' 
agers Wark Kiser to evaluate, 1 asked for, and received a cage of the bid 
+ Kiser expressed the opinion that the bid seemed a bit high to him. : 


7 “wal appotalty, ao I th 


bat wttented the os ought that I'd like to contact the 


“bid to tell them 


knew that Mark £4, ontractors 
inher wor of Potente & Atscoiates had 
he Pre-bid, #6 T called him, but he Pele pl me the name: 
1 know that Riley will not willingly divulge 


